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ADMINISTRATIVE LAW—THE EXTENT TO 
WHICH S. 915 OR H.R. 4236 WOULD AFFECT 
THE WORK OF THE DEPARTMENT OF 
AGRICULTURE* 


ASHLEY SELLERS 
Head Attorney, Office of the Solicitor, Department of Agriculture** 


(CONCLUDED FROM MAY ISSUE) 


PART Two 


The Requirement that the Secretary Must Establish 
Intra-Departmental Boards; that Any Person Aggrieved 
by a Decision, Act, or Fatlure to Act by Any Officer or 
Employee of the Department Is Entitled to a Hearing 
Before Such a Board, and, Subsequently, to Judicial 
Review of the Final Decision or Order of the Secretary 


Section 3 of the bill would require the Secretary to 
establish an intra-Departmental board or boards to hear 
and determine the “claim or controversy” of any person 
who is “aggrieved by a decision, act, or failure to act... 
by any officer or employee” of the Department.” Each 


* See page 819 of May issue. 
** See page 819 of May issue. 


2° By way of contrast with and distinction from the provisions of §§1 and 2 
of the bill, dealing with the rule-making or quasi-legislative powers of the 
Secretary, 88 3, 4, and 5 may be said loosely to embrace his determinative or 
quasi-judicial functions. That is to say, a differentiation sometimes made be- 
tween the legislative and adjudicatory powers of administrative agencies lies 
neither in the nature of the function nor in the procedure accompanying the 
performance of the function, but depends altogether upon the question whether 
the administrative decision or act is being disputed or objected to by those 
affected by the work of the agency. See BLACHLY AND OATMAN, ADMINIS- 


923 
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such board must be composed of three employees, at least 
one of whom must be a lawyer-chairman. While a mem- 
ber of such a board, when not actively engaged in the 
hearing of administrative appeals, may perform the 
duties usual to his employment, no such member may sit 
in review or appeal of any case or the application of any 
rule who has participated in such case or in the “prepa- 
ration, draft, or approval” of such rule.” 

Section 4 provides a special statutory appeal to the 
several circuit courts of appeals (including the Court 
of Appeals for the District of Columbia), and, in some 
cases, to the Court of Claims, to review the “final decision 
or order” of the Secretary. The appeal may be taken by 
“any party to a proceeding” before an intra- Departmental 
board established under section 3, provided such party is 
“aggrieved” by such final decision or order. A most 
elaborate and comprehensive formula is set forth to gov- 
ern the scope of the review. 

The bill specifies the following procedure: the person 
invoking the provisions of section 3 is to file with the 
Secretary written objections to the action or non-action 
complained of, together with a request for a hearing and 
determination by an intra-Departmental board.” The 


TRATIVE LEGISLATION AND ADJUDICATION (1934), especially pp. 99-100. The 
authors of the bill, perhaps unconsciously, have adopted the same distinction, 
although they have obviously carried it much farther in that they would set 
the adjudicatory machinery in motion apparently at the whim of any person 
who cares to dispute administrative action, whether his grievance is one of 
traditional legal cognizance or otherwise. 

30 Insofar as the bill precludes the participation on an intra-Departmental 
board of any employee who has taken part “in the preparation, draft or ap- 
proval of any rule,” it is impractical. Under present personnel allowances, 
frequently only one or two attorneys in the Office of the Solicitor have any 
special knowledge of the subject-matter dealt with in a given statute. Under 
such circumstances, these particular attorneys would of necessity have taken 
part in the drafting of an administrative rule issued to implement the statute. 
To preclude these ipdividuals from serving on an intra-Departmental board 
reviewing an order or decision involving such rule would have the effect of 
manning the board with persons wholly unacquainted with the subject-matter 
under review. The latter persons would therefore be no more qualified to act 
in such capacity than if they were not even employees of the Department at 
all. As a consequence, the bill should be amended at least so as to strike the 
phrase “or in the preparation, draft or approval of any rule” from lines 17 
and 18 of p. 5 of the bill and also the phrase “or application of the rule” 
from line 19 thereof. 

31 ]t may be observed that the objections and request for hearing must be 
filed within 20 days after the receipt of a “registered letter” notifying the 
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Secretary, if he has not already established a board for 
cases of that particular character, must proceed forthwith 
to designate a board to hear the case and to refer to the 
board such written objections. After appropriate notice, 
a “full and fair hearing” is then had before the board, 
which, within thirty days following the taking of the evi- 
dence and the close of the arguments, must make written 
findings of fact and separate decision or order thereon. 
The findings and determination of the board are then to 
be transmitted to the Secretary (or to his designee), to be 
by him approved, disapproved, or modified, as he may 
see fit, but, whatever decision or action the Secretary 
takes, he is required to reduce it to writing and file his 
determination in the departmental record of the proceed- 
ings. A copy of the findings and determination of the 
board, together with the evidence of the Secretary’s action 
thereon, is to be served upon the parties. An appeal to 
the courts, in the manner provided in section 4, may then 
be taken. 

The general scope and effect of Section 3: Section 1 
of the bill was found to contain certain language capable 
of interpretation so as to restrict the range of that por- 
tion of the proposed statute. Even so, a discussion of the 
probable effect of that section in its broadest possible 
implications was deemed essential. The language of sec- 
tion 3 offers even less basis for reduction of its scope. 
Section 3, as presently worded, goes far beyond any de- 
mand for uniformity and simplification of administrative 
procedure in that it enormously expands all existing re- 
quirements of notice and hearing. 

A casual reading of the bill might convey the impres- 
sion that the authors of the bill intended the intra-Depart- 
mental board procedure to be applicable only to instances 


aggrieved person of the Departmental decision, act, or failure to act. Could this 
possibly mean that hereafter the Department, whenever any of its officers or 
employees makes a decision, performs an act, or fails to act, must notify every 
person who may possibly be aggrieved thereby by “registered mail”? The 
great expense and delay which such a requirement would entail surely could not 
have been intended by the authors of the bill. 
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where notice and hearing are now required by either the 
CONSTITUTION or a statute. Such an impression, once 
formed, would not be disturbed by a perusal of the pub- 
lished explanation of or annotation to section 3, which 
was prepared by the authors of the bill for the informa- 
tion of the House of Delegates of the American Bar 
Association, when that body had the proposal last under 
consideration.” 

The bill, however, cannot be thus restrictively read. 
As the first sentence of section 3(b) provides, the formal 
hearing prescribed by the several provisions of the sec- 
tion must be given “when any person ... is aggrieved by 
a decision, act, or failure to act... by any officer or em- 
ployee” of the Department. There is no indication that 
the grievance must be in any manner related to depriva- 
tion of rights in any legal sense. To grasp the full import 
of such a provision, one or two illustrations are helpful 
at this point: 

Under any one of a number of so-called “regulatory” 
statutes, such as the Packers and Stockyards Act, the Com- 
modity Exchange Act, etc., the Secretary is required to 
give notice and hearing. The procedure proposed by sec- 
tion 3 would, of course, be applicable in such instances. 
Under another group of statutes, such as the Sugar Act 
of 1937, a hearing is required in connection with the 
conduct of certain administrative functions, such as the 
making of quota allotments, and not required as to certain 
other such functions, such as the determination of the 
quota itself. Under the proposed statute, notice and hear- 
ing could be successfully demanded in all such instances. 
Again, there is a fairly large group of statutes, commonly 

82 See pp. 30-36, inc., of the Report of the Special Committee, supra note 1. 
The annotations to §3 are replete with references to instances where some 
governmental agencies have already established intra-agency boards similar to 
those proposed in the bill, the inference being that, in large part, the procedure 
proposed in §3 would merely recognize and adopt the use of such boards. 
Indeed, the Committee definitely confirms all this on p. 2 of the Report, with 
the following statement: “Section 3 of the draft provides for the recognition 


of intra-agency boards now operating under regulations or statutes, authorizes 
the creation of additional similar boards, . . . 








ADMINISTRATIVE LAW: S.915 DEPT. OF AGRICULTURE 927 


called “service” laws, in which notice and hearing are 
not now required in any connection. Administration of 
all such statutes, including, for example, the Federal 
Surplus Commodities Act, the Emergency Relief Appro- 
priation Act of 1937, the Flood Control Act, the Soil 
Conservation Act, etc., would be subject to the hearing 
procedure of section 3. Finally, the limits of absolute 
absurdity are approached when it is discovered that notice 
and hearing must attend the administration of such mis- 
cellaneous laws as those governing, for the most part, the 
internal organization and administration of the Depart- 
ment, including personnel, salary, and travel matters, bid 
and contract work, bonding procedure, and even griev- 
ances flowing from administration of the several small 
claims acts. Thus, under the proposed statute, an intra- 
Departmental board would be set to work not only to 
review the revocation of a poultry dealer’s license or the 
refusal of a sheep-grazing permit, but to appease a resi- 
dent on a resettlement project who has been denied a 
renewal of his lease or a Departmental employee who has 
been refused special parking privileges, and so on. 
Further, the true scope of the three-man board pro- 
cedure, as applicable under section 3, can be appreciated 
only when it is noted that the hearing required by this 
section is to be of the rigid, formal type characteristic of 
judicial proceedings. The bill, not content with prescrib- 
ing “a full and fair hearing,”® specifies reduction of the 
testimony to writing, the “right of examination and cross- 
examination of witnesses,”** and “written findings of fact 
and separate decision or order thereon.” Even oral argu- 
ment is possibly required by the language of the bill. In 
short, the hearing before the board is not only to be given 


33 Tt is significant that, in §1, the phrase employed is “notice and public 
hearings,” whereas, in §3, there must be “a full and fair hearing.” It will be 
recalled that proceedings under the Packers & Stockyards Act, which are 
similarly required to be “full” hearings, have been definitely determined 
to require a formal, judicial procedure. Morgan v. United States, 298 U. S 
468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936); 304 U. S. 1, 58 Sup. Ct. 773 
82 L. ed. 1129 (1938); 304 U. S. 23 (1938). 

34 See §3(c). 


’ 
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in innumerable instances where no hearing at all is essen- 
tial to conform to the Fifth Amendment or to the pro- 
visions of existing statutes, but the hearing must be far 
more formal and inflexible in character than that now 
given except in the relatively few strictly judicial depart- 
mental proceedings.” 

Again, with respect to the scope of the hearing require- 
ments of section 3, it should be emphasized that, even 
with respect to situations where notice and hearing are 
now granted, the bill would materially prolong and com- 
plicate the proceedings. Section 3 apparently provides 
for a de novo hearing before the board. While the bill 
does not positively prohibit the currently widespread 
Departmental practice of employing single trial exam- 
iners, or referees, or presiding officers to take the evidence 
in the first instance and to supervise the building of a 
record of the proceedings to be submitted to the Secre- 
tary for final consideration, it would accomplish that 
result by rendering the proceedings before such exam- 
iners to no avail.“ In many instances, there must be a 
hearing before departmental decision or action may be 
taken. In such instances, the use of examiners is not 
merely desirable, but positively indispensable. Neverthe- 
less, the bill would ignore these proceedings entirely and 


35 Note the following summary of §3 in the words of the Special Committee, 
supra note 1, p. 2: 

“Section 3 of the draft provides for the recognition of intra-agency boards 
now operating under regulations or statutes, authorizes the creation of addi- 
tional similar boards, fixes the number of their members at three, provides, 
that such boards shall give a full and fair hearing, that they shall have the 
necessary power to subpoena witnesses and documents, hear examination and 
cross-examination of witnesses, and generally that there shall be a record of 
proceedings as in a trial court. Also, that these boards shall make written 
findings of facts and decisions or orders but flexibility [???] is retained by 
the requirement that such procedure shall not be followed except when 
demanded by the private party. In order to prevent conflicts among the several 
intra-agency boards, the draft provides for review of decisions by the head of 
the agency concerned or his representative but without provision for appeal 
by the agency from the decision of its own board. Appeal is limited to the 
private party.” (Italics supplied.) 

See also, McGuire, Administrative Responsibility (1939) 7 Gro. Wasa. 
L. Rev. 304, 321-322. 


36 That this very objective is in the minds of the authors of the bill is amply 
revealed from the Special Committee’s annotations to § 3, supra note 1, p. 31. 
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require a new and independent proceeding before the 
board, thereby necessitating three members of the board 
and a reporter devoting time to rehearing a matter which 
has already been heard by an examiner, and, in disci- 
plinary proceedings, the Department’s attorney would be 
required to try his case twice. 

The general scope and effect of Section 4: Section 4 
permits “any party to a proceeding” before the Depart- 
ment, under the provisions of section 3, who may be 
“aggrieved by the final decision or order” of the Depart- 
ment, to file an appeal to a circuit court of appeals 
(including the Court of Appeals for the District of Co- 
lumbia) or, in some instances, to the Court of Claims. 
Specific jurisdiction is conferred upon such courts to set 
aside any decision or order of the Department if findings 
of fact are either (a) clearly erroneous or (b) not sup- 
ported by substantial evidence, or if the decision or order 
is either (a) not supported by the findings of fact, or 
(b) was issued without due notice and a “full and fair 
hearing,” or (c) is beyond the jurisdiction of the depart- 
ment, or (d) infringes the CONSTITUTION or statutes of 
the United States, or (e) is otherwise contrary to law. 

As to the elaborate formula of judicial review set forth 
in the bill as just described, considerations of space, as 
well as of the previously announced scope of this inquiry, 
preclude more than parenthetical discussion of its pro- 
priety, either legal or otherwise. It should be obvious, 
for that matter, that these provisions, if interpreted by 
the courts either to permit or to require a more pervasive 
review of the factual findings of the Secretary than now 
prevails, would have a drastic and deleterious effect upon 
the work of the Department. 

Even a skeletal treatment of the relation of section 4 
to Departmental activity, however, cannot ignore the fact 
that, to the intricate and formal procedure imposed upon 
the Department by section 3, would be added the statutory 
right of any party aggrieved by Departmental action in 
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any section 3 proceeding to invoke a review by the courts 
of such action. Perhaps it would be sufficient for present 
purposes simply to observe that section 4 imposes an 
enormous, further step to the procedural requirements of 
section 3 and thus tremendously aggravates the damage 
to the Departmental program which enactment of sec- 
tion 3 would entail. Section 4, however, is of concern 
to the Secretary entirely apart from its sequential rela- 
tionship to section 3. It would subject a vast number of 
Departmental decisions and actions to judicial scrutiny 
which have been altogether free from such control. Thus, 
section 4 is harmful not only because it permits an addi- 
tional procedural step (whether administrative or judi- 
cial) to be taken by persons aggrieved at Departmental 
action, but also because it gives to judicial review a range 
and a role not heretofore required by either the Congress 
or the courts. 

Conclusions and a suggestion in the alternative: The 
provisions of the bill entitling any person aggrieved by a 
decision, act, or failure to act by any officer or employee 
of the Department to a formal hearing before a Depart- 
mental board and to an appeal to the courts from a final 
decision or order of the department seriously threaten the 
work of the Department in three particulars: (1) the Sec- 
retary would be required to set in motion a machinery 
for notice and hearing in numerous instances where no 
notice and hearing are now required by either the Fifth 
Amendment or act of Congress, (2) the formal, judicial 
procedure specified in the bill to govern indiscriminately 
all hearings before intra- Departmental boards would like- 
wise transcend prevalent legal requirements concerning 
administrative procedure, and (3) the judicial review 
provided in section 4 would be extended to Departmental 
decisions and orders to a far greater degree than is de- 
manded by either the security of private rights or the 
administration of justice according to traditional legal 
standards. 
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It would seem that, particularly with respect to sec- 
tion 3, the authors of the bill have missed a golden 
opportunity. Despite the grave danger in hasty generali- 
zation with relation to the administrative process and 
procedure, there is a crying need for a greater measure 
of standardization and, perhaps, unification of such pro- 
cedure. It is entirely too early to attempt wholesale 
reform and revision toward such ends; but it is not at all 
premature to set in motion a machinery for such purposes. 
The bill, by proposing not merely to force all adminis- 
trative procedure through the same narrow mould but 
inordinately to expand the hearing process, overreaches 
the goal. 

A more appropriate approach to the perplexing prob- 
lem of how to enable administrative agencies to perform 
their adjudicative tasks in a simple and yet effective man- 
ner requires shifting the emphasis from attack upon, to 
consultation and codperation with, the agencies. The 
recently established committee appointed by the Attorney- 
General, at the request of the President, to study prac- 
tices of quasi-judicial Federal agencies and to recommend 
improvements in their procedure would appear to 
promise a more efficacious and propitious solution. It 
has apparently never occurred to the Special Committee 
on Administrative Law of the American Bar Association, 
throughout its somewhat lengthy preoccupation with the 
formulation of a legislative program which would serve 
as a panacea for even the principal ills in the adminis- 


87 The announcement of the designation of this committee appeared in the 
press on February 24, 1939, the personnel of the committee to be as follows: 
James W. Morris, Assistant Attorney-General (Chairman); D. Lawrence 
Groner, Chief Justice of the U. S. Court of Appeals for the District of 
Columbia; Carl McFarland, Assistant Attorney-General; Golden W. Bell, 
Assistant Solicitor General; Arthur T. Vanderbilt, Past President of the 
American Bar Association; and Dean Acheson, Former Undersecretary of 
the Treasury. Subsequently, the following names have been added to the list: 
Robert H. Jackson, Solicitor-General; Henry Hart, Professor of Law, Harvard 
University; Harry Schulman, Professor of Law, Yale University; Lloyd K. 
Garrison, Dean, School of Law, University of Wisconsin; Ralph Fuchs, 
Professor of Law, Washington University; and Blythe Stason, Professor 
of Law, University of Michigan. The Attorney-General has announced that 
there is to be an Advisory Committee to be composed of representatives from 
the several governmental agencies. 
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trative process, to solicit the active participation in the 
project of those whose concern with such problems is 
continuous and constant, namely, the agencies themselves. 
As a consequence, many of the proposals of the bill like 
shots in the dark, would strike the mark by merest chance, 
and would be far more apt to do grave injury to objects 
not intended to be affected. 


APPENDIX I 


The illustrations which appear heretofore have been offered to 
demonstrate, for the most part, the breadth and scope of the bill. An 
adequate understanding of its true impact upon the work of the 
Department, however, necessitates a far more minute scrutiny of the 
numerous agricultural programs than has been attempted in Parts 
One and Two. Furthermore, limitations of both time and space, even 
in this part, permit microscopic examination of only a few situations. 
For this purpose, and after selecting several of the most promising 
localities, the observer must ground his plane and set forth on foot. 

The illustrations which appear in this part of the memorandum are 
set forth upon the assumption, heretofore shown to be warranted, that 
the bill is to be construed to render them relevant, and in recognition 
of the fact that these examples, largely involving situations which 
have already arisen, can afford only one means of forecasting what 
will be the precise effect of the bill, if enacted. 


A. The 1936 Agricultural Conservation Program:** During the 
fall of 1935 the Agricultural Adjustment Administration, in confer- 
ence with farm leaders, developed a series of commodity programs 
which were to be effective during 1936 and subsequent years with 
respect to cotton, wheat, corn, hogs, tobacco, peanuts, rice, rye, 
sugar beets, and sugarcane. All these commodity programs became 
inoperative on January 6, 1936, when the Supreme Court declared 
invalid the crop adjustment provisions of the Agricultural Adjust- 
ment Act of 1933, under which such programs for 1936 had been 
developed. In order to provide a conservation program which would 
at least in part replace those thus rendered inoperative, Congress 
enacted the Soil Conservation and Domestic Allotment Act, which 
became law on February 29, 1936. By that time some crops for 
harvest in 1936 were already planted; in many areas crop prepara- 
tions were under way and in all areas farmers were making their 
plans for the 1936 crop year. It was obvious that if an agricultural 
conservation program were to be effective for that year, it must be 
formulated and announced very quickly. 

Immediately following the enactment of the Soil Conservation 
and Domestic Allotment Act, a series of three informal regional 
conferences were held with farm leaders and extension workers for 


88 Formulated pursuant to the provisions of the Soil Conservation and 
Domestic Allotment Act, approved February 29, 1936 (Public No. 461, 
74th Congress). The illustrations relating to this program were supplied by 
C. C. Farrington, Assistant to the Administrator, Agricultural Adjustment 
Division. 
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the purpose of discussing a program for 1936 under the terms of 
that Act. Following these conferences, regulations with respect to the 
1936 program were drafted. These regulations were approved by 
the Secretary on March 20, 1936. Under these regulations payments 
were made available to farmers throughout the United States who 
complied with the provisions of the program by shifting acreage 
from soil-depleting crops to soil-conserving crops and by adopting 
certain soil-conserving and soil-improving practices. In order to 
provide a basis from which to measure the extent of performance on 
each farm, local committees of farmers were authorized and in- 
structed to establish for each farm soil-depleting base acreages for 
the several crops and groups of crops with respect to which diversion 
payments were offered. Pursuant to the Secretary’s regulations local 
committees established soil-depleting bases for from one to as many 
as five crops or groups of crops on about four million farms in the 
United States. They also determined normal yields or productivity 
indexes for these farms. 

Since agricultural conditions vary so widely from area to area 
and from farm to farm, it was essential that the Secretary’s regu- 
lations be rather general in nature and that considerable latitude 
be provided for local committees. Although the regulations were 
rather general in nature, many contingencies arose which were not 
and which could not have been foreseen in the short time that was 
available for the preparation of the regulations. Consequently, 
numerous revisions in the program became necessary as its provisions 
were applied to the varying agricultural conditions found through- 
out the United States and as the conditions changed as a result of 
the abnormal weather conditions which prevailed during that year. 
On April 15, 1936, the Secretary approved revised regulations for 
all the five regions into which the United States had been divided 
for administering the program. The need for the revisions con- 
tained in these revised regulations became evident only when 
attempts were made to apply these regulations as they had been 
drafted and approved in March. 

During the summer of 1936, a serious drought developed over a 
large part of the United States and the conditions brought about 
by this drought made it essential that material changes be made in 
the program if the best interests of agriculture were to be served. 
These drought conditions together with administrative experience 
in applying the program in the field resulted in a total of 72 amend- 
ments, supplements, and revised regulations being made to the 
regulations for the five administrative regions which were issued on 
March 20, 1936. For one region alone as many as 25 amendments, 
supplements, and revised regulations were issued. 

The bill would have required a public hearing preceding the 
issuance of each of the regulations promulgated throughout the 
course of this program; would have permitted the Court of Appeals 
for the District of Columbia to pass upon the validity of any regula- 
tion upon the challenge of any affected person; would have permitted 
any person aggrieved by any order involving any rule or regulation 
to invoke the formal hearing procedure provided in section 3, and, 
possibly, judicial review by a circuit court of appeals under section 4. 
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B. The Soil Conservation Program: ** 


1. In the administration of this program, the Secretary is au- 
thorized to conduct demonstrational projects for the purpose of 
demonstrating methods for preventing and controlling soil erosion. 
He has adopted a policy of locating these projects only in states which 
have adopted legislation along the lines of the Standard State Soil 
Conservation Districts Law. The bill would require him to hold a 
public hearing before adopting any such policy, and the policy after 
adoption and all decisions made pursuant thereto would be subject 
to judicial review. 

2. The Secretary is authorized as a condition precedent to the 
extension of benefits under the Federal Act to any lands not owned by 
the United States to require the adoption of state laws providing 
for the prevention of soil erosion. The Secretary has approved a 
Standard State Soil Conservation Districts Law and has required 
the adoption of state legislation substantially along the lines of that 
law before extending full codperation under the Federal Act. 
Twenty-eight states have adopted Soil Conservation Districts legis- 
lation, but a few of the state laws contain no adequate provisions 
for adopting and enforcing land use regulations. The Secretary 
has adopted the further policy of extending to these states only 
limited codperation under the soil conservation program. The bill 
would require a public hearing before adopting each of these policies, 
and both the policies, after their adoption, and all decisions made 
pursuant thereto would be subject to judicial review. 

3. The Soil Conservation Service enters into memoranda of un- 
derstanding with districts organized under State Soil Conservation 
Districts Law. These memoranda of understanding indicate the 
kind and extent of assistance which the Department will give to the 
districts. A decision not to enter into a particular memorandum 
of understanding, or a decision to insist upon a particular form of 
memorandum of understanding, or a decision to include within a 
memorandum of understanding provisions which a district pre- 
ferred to see omitted, would permit the district to consider itself 
aggrieved by the Department’s decision and invoke the procedure 
supplied by section 3 of the bill calling for a hearing before an 
intra-Departmental board, the preparation of a written record, and the 
possibility of an appeal to the courts. 


C. Land Utilization and Submarginal Land Programs:* 


1. In connection with the administration of this program, there 
has been purchased approximately ten million acres of land. Under 
Title III, land may be purchased only if it is submarginal or not 
primarily suitable for cultivation. The funds appropriated by Con- 


89 Administered under the provisions of the Act of April 27, 1935 (49 Stat. 
163); as amended, February 29, 1936 (49 Stat. 1148); June 24, 1936 
(49 Stat. 1915); June 28, 1937 (50 Stat. 329); and by Title I of the Agri- 
cultural Adjustment Act of 1938, approved February 16, 1938 (Public No. 430, 
75th Congress). The illustrations relating to this program and to the pro- 
grams numbered C through G infra were supplied by Philip M. Glick, Chief of 
Land Policy Division, Office of the Solicitor. 

40 Administered under the provisions of Title III of the Bankhead-Jones 
Farm Tenant Act, Act of July 22, 1937 (50 Stat. 522). 
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gress are sufficient to purchase only a small percentage of land 
which falls into this category. There must of necessity, therefore, 
be a selective process when determining particular tracts of land 
which will be purchased in connection with the program. It has been 
the practice to confine purchases to project areas which are planned 
in advance of any land acquisition. A decision to locate a project 
in one part of a state rather than in another part of the state might 
permit the land owners in that part of the state in which the project 
is not located to consider themselves aggrieved and invoke the ad- 
ministrative hearing and appeal provisions of the bill. 

2. The Secretary may acquire title to submarginal land and land 
not primarily suitable for cultivation subject to any reservations, 
exceptions or outstanding encumbrances which he determines will 
not interfere with the purposes for which the land is being acquired. 
Any decision that a reservation, exception, or encumbrance will in- 
terfere with the purposes of acquisition will necessitate action and 
perhaps some expense on the part of the vendor. He could, therefore, 
consider himself aggrieved by the Secretary’s decision and invoke 
the administrative and appeal provisions provided in section 3 of 
the bill. Once land has been acquired in connection with this pro- 
gram, the Secretary has the right to prescribe rules governing its use 
and occupancy and to grant permits, leases or licenses prescribing 
the terms of use or occupancy. Any rules for this purpose could be 
issued under the bill only after public notice and hearing, and the 
rules would be subject to review by the court. Furthermore, any 
decision made under these rules resulting in a refusal to grant or 
resulting in a termination of a lease, license or use permit would 
entitle the person affected to consider himself aggrieved and invoke 
the administrative and appeal provisions of the bill. Moreover, a 
person who objects to the particular provisions of a lease, license or 
permit or who objects to the manner in which these provisions are 
applied to him could likewise invoke the administrative and appeal 
provisions of the bill. 

3. Many of the land utilization projects have been and will be 
transferred to states, colleges and grazing associations for ad- 
ministration. Any agency receiving a project for administration 
could object to the conditions of use prescribed, the form in which 
the transfer agreement is prepared, the interpretation and applica- 
tion of the agreement, and any termination thereof, and could con- 
sider itself aggrieved by the Department’s decision. This grievance 
would permit the agency to invoke the administrative hearing and 
appeal provisions provided in the bill. Moreover, there has been 
some rivalry between State agencies for permission to administer 
these projects. An agency which is denied the right to administer 
a project could likewise consider itself aggrieved and invoke the 
hearing and appeal provisions of the bill. 


D. The Water Facilities Program:* 


1. Under the water facilities program the Secretary is authorized 
to plan, construct, and assist others in constructing water facilities 


41 Administered under the provisions of the Water Facilities Law, Act of 
August 28, 1937 (50 Stat. 869). 
2 
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designed to improve the utilization of water resources on farm, 
grazing, and forest lands in the arid and semi-arid areas of the 
United States. As a condition precedent to the extension of any 
benefits under the Act to any lands not owned or controlled by the 
United States, the Secretary may require the enactment of state and 
local laws providing for soil conserving land uses and practices, and 
the storage, conservation and equitable utilization of waters. No 
requirement of this kind has yet been made, but it is probable that 
before any extensive program can profitably be undertaken, changes 
in state laws will be required. One good example is the glaring lack 
of state legislation governing the use of underground waters. Before 
any extensive development of an underground water table can be 
undertaken, legislation regulating the withdrawal of water is con- 
sidered essential. Before adoption of a policy requiring the enact- 
ment of any state legislation for this purpose, the bill would require 
a public hearing, with the possibility of appealing the policy deter- 
mination to the court. 

2. In connection with the program for the current year, the Sec- 
retary has determined that eligibility for assistance would be 
determined according to the standards required by relief legislation 
relating to rural rehabilitation and relief for needy farm families. 
The Secretary has likewise determined that the structures constructed 
under the Water Facilities Program shall not exceed a certain cost 
figure. Neither of these policies is expressly required by legislation. 
The bill would require the Secretary to hold a public hearing 
before adopting any rule reflecting such policy, and the rule would 
be subject to judicial review. 


E. The Flood Control Program: * 


1. The Statute of 1937 authorizes the Secretary to require the 
enactment and reasonable safeguards for the enforcement of state 
and local laws imposing restrictions on the use of lands, and other- 
wise providing for run-off and water-flow retardation. Pursuant 
to that authority the Secretary has laid down a requirement that flood 
control work would be undertaken on behalf of the Department of 
Agriculture only in those states which have adopted a Soil Conserva- 
tion Districts Law substantially along the lines of the Standard 
State Soil Conservation Districts Law sponsored by the Department. 
The bill would permit that rule to be challenged before the United 
States Court of Appeals for the District of Columbia. Similarly, any 
decision by the Secretary that a particular statute does or does not 
substantially follow the standard Act might be challenged before an 
intra-Departmental board, and ultimately before the court. 

2. The Act of 1937 also authorizes the Secretary to require, as a 
condition to his extending any benefits in prosecuting measures for 
run-off and water-flow retardation and soil erosion prevention, that 
the owners of the land affected enter into agreements or covenants 
as to the permanent use of such lands, and contribute in money, 


42 Administered under the provisions of The Flood Control Act, approved 
June 22, 1936 (49 Stat. 1570), as amended August 28, 1937 (50 Stat. 876); 
and under the provisions of the Act of June 28, 1938 (52 Stat. 1216). 





ADMINISTRATIVE LAW: §S.915 DEPT. OF AGRICULTURE 937 


services, materials, or otherwise, to the operations offering such 
benefits. Any rules which the Secretary may lay down in the exer- 
cise of this authority may be challenged before the United States 
Court of Appeals for the District of Columbia, and any decisions 
applying those rules might be appealed to an intra-Departmental 
board, and subsequently to a circuit court of appeals. 

a. The Flood Control Program is one which must be carried out 
over a long period of time. Current and congressional appropria- 
tions are adequate only for the purpose of making a beginning. It 
will, therefore, be necessary to select areas within which services and 
operations will be carried on, and to assign priorities to those selec- 
tions. Under the bill a determination of priorities would be subject 
to review by the intra-Departmental board provided for in section 3, 
and subsequent appeal to the court. 

b. Once a plan of flood control operations has been determined in 
the Department, the determination could be questioned by persons 
within the area, on the ground that the plans are inadequate for flood 
control and the determination would be subject to review and appeal 
to the court. 


F. The Coéperative Farm Forestry Program: * 


1. Under this program the Secretary is authorized to codperate 
with land grant colleges, universities, and state forestry agencies, 
and to act directly for producing, procuring and distributing trees 
and shrub planting stock, to advise farmers on proper farm forestry 
practices, to enter into codperative agreements for that purpose, 
and to develop nursery sites, provided the stock grown is now allowed 
to enter regular trade channels. Under this statute it will be neces- 
sary for the Secretary to determine whether government nursery 
stock will go into regular trade channels, to determine the terms 
of codperative agreements, to determine whether advice will be 
granted or withheld, to determine to whom trees and shrubs will 
be distributed, and to determine from whom land will be leased or 
purchased. Any of these decisions may aggrieve someone, and, 
therefore, be subject to review by the intra-Departmental agency 
provided in section 3 of the bill, and thereafter subject to appeal 
to the court. 


G. The New England Timber Salvage Program: 


1. Under the Timber Salvage Program now being conducted in 
the New England hurricane area by the New England Timber 
Salvage Administration, a division of the Federal Surplus Com- 
modities Corporation, the Administration has been agreeing to pur- 
chase all the hurricane-damaged marketable timber any owner may 
offer, paying 90% of an approved schedule of prices, based on the 
average market price for the three years prior to the hurricane, on 
delivery. This policy of paying 90%, rather than 100%, of such 
a schedule might be reviewable under the procedure set forth under 
sections 1 and 2 of the bill. The refusal of the Administration to 


43 Administered under the provisions of the Act of May 18, 1937 
(50 Stat. 188). 
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take logs from a seller who has entered into a purchase agreement, 
for the reason that such logs were fresh cut, and not hurricane- 
damaged timber, would be subject to the procedure for review set 
up in sections 3 and 4 of the bill. The scaling rule adopted by the 
Administration and the accuracy of log measurements by Adminis- 
tratiqn scalers would likewise be subject to the procedure for review 
set up in sections 3 and 4 of the bill. The scaling rule adopted by 
the Administration and the accuracy of log measurements by Ad- 
ministration scalers would likewise be subject to such procedure. 


2. Under the timber purchase agreements, the seller is given a 
right to participate in any profits which may accrue from the timber 
salvage operations in his state. The amount which the Administra- 
tion determines to be his share would be subject to review under the 
procedure set forth in sections 3 and 4 of the bill. It is further pro- 
vided in the purchase agreements that the seller may not assign his 
right to the participation share without the prior written consent 
of the Administration, and if he attempts to do so, all the right 
to such share is forfeited. The purpose of this participation is to 
prevent speculation in the shares. The refusal of the Administra- 


tion to give written consent to an assignment would be subject to 
review. 


H. The Programs of the Farm Security Administration: ** 
1. As affected by Sections 1 and 2 of the Bill: 


a. At the present time, the Farm Security Adminis- 
tration has outstanding a large number of orders “im- 
plementing or filling in the details of” the Emergency 
Relief Appropriation Act of 1938 and Title I of the 
Bankhead-Jones Farm Tenant Act. A typical order 
of this type is Memorandum No. 796 of the Secretary, 
dated November 16, 1938, entitled, “Prescribing Rules 
and Regulations for the Administration of Loans, 
Grants, and Farm Debt Adjustment Activities for 
Needy Persons, under the Rural Rehabilitation Pro- 
gram of the Farm Security Administration.” This 
order designated the purposes for which loans can be 
made, the eligibility of borrowers, the rates of interest 
which shall be charged, the maximum period for which 
loans shall be made and the purposes for which grants 
may be made. 


As section 1 of the bill now reads, it would appear 
that any amendment of such order by the Secretary, or 
any supplement thereto, would not be valid unless is- 
sued “after publication of notice and public hearings.”** 


‘*The illustrations relating to these programs were supplied by Monroe 
Oppenheimer, Chief of Farm Security Division, Office of the Solicitor. 


45 The exception in §6 (b), providing that the bill shall not apply to “any 
case where the aggrieved party was denied a loan,” would presumably have 
no bearing on the necessity for notice and hearing under §1, since that section 
requires notice and hearing as a condition precedent to the validity of any order, 
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b. Any present borrower would have the right under 
section 1 (b) to petition the Secretary of Agriculture 
for a reconsideration of Memorandum No. 796, and 
supplements thereto, for the purpose of reviewing the 
interest rates or amortization periods prescribed for 
loans. Such borrower would come within the broad 
definition of “any person affected by an administrative 
rule,” and would not come within the exception in sec- 
tion 6 (b) excluding the operation of the Act “where the 
aggrieved party was denied a loan.” 


c. Notice and public hearings would be necessary as 
a condition precedent to the validity of orders fixing 
the terms and conditions upon which farm units could 
be leased or sold to rehabilitation clients on the projects 
of the Farm Security Administration, and the terms and 
conditions of loans under Title I of the Bankhead-Jones 
Farm Tenant Act, to the extent that such orders imple- 
mented or filled in the details of that statute. Thus, 
notice and public hearing would have to be had before 
the Secretary could issue an order determining the 
amount of tenant purchase loans to be distributed dur- 
ing any fiscal year among the several states and terri- 
tories on the basis of farm population and the 
prevalence of tenancy (section 4 of title 1); or before 
the Secretary could validly prescribe amortization 
schedules (section 3 (b) (3) of title 1), or prescribe 
the type of covenants required for securing the pay- 
ment of the loans, the maintenance of the farm and the 


prevention of its waste and exhaustion (section 3 (b) 
(4) of title I). 


2. As affected by Sections 3, 4, and 5 of the Bill: 


With respect to sections 3 and 4 of the bill, the present 
language of these sections is so all-inclusive that it would 
seem that any borrower from the Farm Security Administra- 
tion and any person occupying land as licensee, tenant or 
purchaser, would have a right to an administrative hearing 
whenever “aggrieved by a decision, act, or failure to act. . . 
by any officer or employee” of the Department of Agriculture, 
with the sole exception, as set forth in section 6 (b), “where 
the aggrieved party was denied a loan.” 


The effect of this language would be to subject the Depart- 
ment of Agriculture to the possibility of demands for hear- 
ings by administrative boards from any of its approximately 
300,000 standard rehabilitation borrowers, 4,500 tenant pur- 
chase borrowers, and 15,000 project tenants and purchasers. 


without regard to requests therefor by “aggrieved” persons. Indeed, the 
exception of cases where “the aggrieved party was denied a loan” would seem 
to be applicable merely to the procedure in §3(b), which allows administrative 
hearings for persons “aggrieved by any decision, act or failure to act.” 
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Under the present sweeping language of the bill, such hearings 
could be demanded by any such person for a review of the 
following types of “decision, act, or failure to act”: 


a. Refusal by the Administrator of the Farm Security 
Administration, or other authorized officer or employee, 
to refinance or extend the time for payment of a rehabili- 
tation loan beyond its due date. 

b. Refusal by the Administrator to release property 
covered by a chattel mortgage. 


c. Action by the Administrator or other officer or 
employee accelerating the due date of a rehabilitation 
loan because of alleged breach of the terms of the loan 
agreement or chattel mortgage. 


d. Refusal of the Administrator or other officer or 
employee to make a grant to a relief applicant. (The 
exception in section 6(b) would not cover such case, 
since the only situation excepted is where the aggrieved 
party was denied “a loan.’’) 

e. Refusal by the Administrator to consent to an 
amendment of the terms of the loan agreement so as to 
permit use of the proceeds of the loan for purposes 
other than those covered by the loan agreement. 

f. Requirement by the Farm Security Administration 
that the proceeds of loans be deposited in special deposits 
subject to withdrawal only on the countersignature of 
designated officers or employees. 

g. Refusal of an employee, authorized to countersign 
checks on joint deposit, to countersign checks for pur- 
poses deemed by him contrary to the security interests 
of the government or not in furtherance of the re- 
habilitation of the borrower. 

h. Refusal of the Secretary, under section 3(b) (6) 
of the Bankhead-Jones Farm Tenant Act, to consent to 
the sale or other disposition of the mortgaged property. 

i. Action of the Secretary of Agriculture, under sec- 
tion 3 (b) (6) of the Bankhead-Jones Farm Tenant 
Act, to declare the amount of any loan immediately due 
and payable by reason of defaults in the performance 
of covenants or conditions contained in the instruments. 

j. Refusal by a county committee, under Title I of 
the Bankhead-Jones Farm Tenant Act, to certify a par- 
ticular farm as coming within the requirements of the 
act. 

k. Refusal of the Secretary of Agriculture to accept 
final payment, or release the interest of the government, 
under section 3 (b) of the Bankhead-Jones Farm Ten- 
ant Act, less than five years after the making of any 
loan. 
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1. Findings by the Secretary of Agriculture, under 
section 49 of the Bankhead-Jones Farm Tenant Act, 
that a proposed set-off will not adversely affect the ob- 
jectives of that Act. 

m. Decision of the Administrator to terminate vari- 
able payments, under section 48 of the Bankhead-Jones 
Farm Tenant Act, because of a determination by the 
Administration that the borrower is not keeping ade- 
quate books and records. 


n. Refusal of the Administrator to authorize the dis- 
bursement of loan proceeds, under section 3 (a) of the 
Bankhead-Jones Farm Tenant Act, because of advice 
by the Solicitor that such loan would not be secured by 
a valid first mortgage or deed of trust on the farm. 

o. Refusal of the Administrator or other officer or 
employee to permit loan proceeds to be used for the 
construction of repairs and improvements which are 
not in accordance with the original loan agreement. 


p. Refusal of the Administrator to authorize dis- 
bursement of loan proceeds, under section 3 (a) of the 
Bankhead-Jones Farm Tenant Act, to contractors be- 
cause of defects in the work done or failure to satisfy 
mechanics’ liens. 


q. Refusal of Administrator to renew residential 
leases on resettlement projects. 


r. Action of the Administration in computing pay- 
ments due by tenants or purchasers on resettlement 
projects for their pro rata share of expenditures for 
electricity, heat and water, insurance, payments in lieu 
of taxes, etc. 


s. Refusal by Administrator or other officers or em- 
ployees to permit tenants or purchasers on rural resettle- 
ment projects to alter existing structures, sublease 
premises, assign lease or contract rights, or benefits 
owing thereunder, cut timber, remove gravel or take 
other action prohibited by contract without the consent 
of the Farm Security Administration. 


t. Refusal of the Administrator or other officer or 
employee to approve a person for residence on any re- 
settlement project, or to permit him to occupy a home- 
stead under a long term, as distinguished from a short 
term, lease, or under an agreement to purchase, as dis- 
tinguished from a lease. 


u. Action by the Administrator or other officer or 
employee in terminating a temporary licensing agree- 
ment, or in determining that the occupant has committed 


a breach of his lease or agreement to purchase which 
justified termination of his tenure. 
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APPENDIX II 


REGULATORY STATUTES ADMINISTERED BY THE 
DEPARTMENT OF AGRICULTURE* 


(1) To Protect the Interests of Producers. 
a. To increase the quantity and improve the quality of crops and livestock. 


1. Act of May 29, 1884, Secs. 5 and 6; 23 Stat. 32; (to prevent expor- 
tation and interstate transportation of livestock and poultry known 
to be diseased or from an area found by the Secretary to be “in- 
fected”). BAI. 

. Act of February 2, 1903, Secs. 1 and 2; 32 Stat. 791; (to regulate 
the exportation, importation and interstate shipment of livestock and 
poultry from any locality where the Secretary has reason to believe 
that infectious animal diseases exist). BAI. 

. Act of March 3, 1905; 33 Stat. 1264 and 1269; (Animal Quarantine 
Act), (to prevent the interstate transportation of livestock and 
poultry from areas which the Secretary has quarantined after he has 
determined that there are livestock or poultry therein “affected with 
contagious, infectious, or communicable” diseases). BAI. 

. Act of April 26, 1910; 36 Stat. 331; (Insecticide Act), (to prevent 
the manufacture, sale, or transportation of adulterated or misbranded 
insecticides and fungicides). F&DA. 

. Act of August 20, 1912; 37 Stat. 315; (Plant Quarantine Act), (to 
regulate or prevent the importation and interstate shipment of plants 
and plant products capable of bearing plant diseases and pests). 
E&PQ. 

. Act of August 24, 1912; 37 Stat. 506; August 11, 1916; Pub. No. 
190, 64th Congress; (Federal Seed Act), (to prevent the importation 
and control the interstate transportation and sale of adulterated or 
misbranded seeds). BPI. 

. Act of March 4, 1913; 37 Stat. 833; (Virus-Serum-Toxin Control 
Act), (to license and supervise the production and to regulate the 
importation of and interstate commerce in viruses, serums, toxins, 
and analogous products for use in the treatment of domestic animals). 
BAI. 

. Act of August 31, 1922; 42 Stat. 833; (to prohibit the importation 
of adult honey bees, except from countries in which the Secretary 
shall determine that no diseases dangerous to honey bees exist and 
then under rules and regulations to be prescribed by the Secretary 
of the Treasury and the Secretary of Agriculture). E&PQ. 

. Act of June 17, 1930, Sec. 306; 46 Stat. 590; (to prevent the im- 
portation of cattle or meats from any foreign country in which the 
Secretary shall determine that rinderpest or foot-and-mouth disease 
exists). BAI. 

10. Act of August 24, 1935, Secs. 56 to 60; 49 Stat. 781; (Anti-Hog- 
Cholera Serum and Hog-Cholera Virus Act), (to insure the mainte- 


* The letters inserted at the end of the description of the subject-matter of 
each statute refers to the bureau or division of the Department which ad- 
ministers the statute. Thus, “BAI” means “Bureau of Animal Industry”; 
“F&DA” means “Food and Drugs Administration,” etc. 
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nance of an adequate supply of serum and virus and to prevent undue 
and excessive fluctuation and unfair methods of competition and 
unfair trade practices in the marketing thereof; to authorize the Sec- 
retary to enter into marketing agreements and to issue orders for 
the regulation of the marketing of serum and virus in interstate 
commerce). BAIT. 


b. To enable the farmer, after production, to market his commodities with 
knowledge of their probable value by making available to him informa- 
tion concerning their comparative quality. 


:. 


Act of May 3, 1908; 35 Stat. 254; (Dairy Products for Export Act), 
(to prevent the exportation of dairy products unless the same shall 


have been inspected and certified as to quality, purity and grade). 
BDI. 


. Act of August 11, 1916; 39 Stat. 462; (United States Grain Stand- 


ards Act), (to establish standards of quality and condition for wheat, 
corn and other grains and, after standards have been established, to 
prohibit the interstate or foreign transportation of grains not offi- 
cially inspected and graded by licensed inspectors). BAE. 


. Act of August 11, 1916; 39 Stat. 486; July 25, 1919; February 23, 


1923; March 2, 1931; (Warehouse Act), (to provide for the licens- 
ing by the Secretary of warehouses in which agricultural commodities 
are stored for shipment in interstate commerce). BAE. 


. Act of February 18, 1922; 42 Stat. 388; (Capper-Volstead Act), 


(to promote associations of producers of agricultural products for 
collective processing and marketing in interstate commerce of such 
products and to direct the Secretary, in event any such association 
monopolizes trade so as unduly to increase the price thereof, to order 


such association to cease and desist from such monopolization). 
BAE. 


. Act of March 3, 1923; 42 Stat. 1435; (Naval Stores Act), (to 


establish standards for rosin and turpentine and to prohibit the sale 
of such products inferior to the official standards). F&DA. 


. Act of March 4, 1923; 42 Stat. 1517; (Cotton Standards Act), (to 


establish standards of quality for cotton and once standards have 
been established, to prohibit the interstate and foreign transportation 
of cotton not inspected and sampled by licensed samplers). BAE. 


. Act of June 10, 1933; 48 Stat. 123; (Export Apple and Pear Act), 


(to establish standards for apples and pears in packages which are 
to be shipped to foreign countries and to prohibit the sale or trans- 
portation of uncertified products). BAE. 


. Act of August 23, 1935; 49 Stat. 731; (Tobacco Inspection Act), 


(to establish standards of quality and condition for tobacco and, after 
standards have been established, to prohibit the sale at designated 


auction markets of tobacco not officially inspected and certified). 
BAE. 


c. To secure honest returns for farm products by regulating certain 
middlemen who handle or deal therein. 


Z. 


Act of August 11, 1916; 39 Stat. 476; (Cotton Futures Act), (to 
regulate trading in cotton futures by levying a tax on each pound of 
cotton involved in any contract of sale of cotton for future delivery 
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upon any exchange, board of trade, or similar institution or place of 
business, unless prescribed types of contract are used). BAE. 

. Act of August 15, 1921; 42 Stat. 159; (Packers and Stockyards 
Act); August 14, 1935; 49 Stat. 648; (Live Poultry Amendment), 
(to regulate the business conduct of packers and stockyards insofar 
as their transactions are in the current of interstate commerce, and 
to prescribe the rates to be charged by the owners of stockyards and 
by the commission men who operate at such yards). BAI. 

. Act of March 3, 1927; 44 Stat. 1355; (Produce Agency Act), (to 
prevent the destruction or dumping, without good and sufficient cause 
therefor, of farm produce received in interstate commerce by com- 
mission merchants and others, and to require them truly and cor- 
rectly to account for all farm produce received by them). BAE. 

. Act of June 10, 1930; 46 Stat. 531; (Perishable Agricultural Com- 
modities Act of 1930); April 13, 1934; 48 Stat. 584; June 19, 1936; 
49 Stat. 1533; August 20, 1937; 50 Stat. 725; (to require the 
licensing of commission merchants, dealers and brokers handling 
fresh fruits and vegetables in the current of interstate commerce). 
BAE. 

. Act of June 15, 1936; 49 Stat. 1491; (Commodity Exchange Act); 
which amended the Act of September 21, 1922; 42 Stat. 998; (Grain 
Futures Act), (to regulate transactions on commodity futures ex- 
changes and to limit or abolish short selling, manipulation of the 
market and other designated practices). CEA. 


. To establish and maintain fair prices by providing for the orderly 
marketing of agricultural commodities. 


1. Act of April 25, 1936; 49 Stat. 1239; (Tobacco Compact Act), (to 
permit tobacco producing states to negotiate compacts for the pur- 
pose of regulating the production of or commerce in tobacco, and, 
under certain circumstances, to enable the Secretary to establish 
tobacco marketing quotas for Puerto Rico and for individual farms 
therein, in accordance with the formula given in the Act). AAA. 

2. Act of June 3, 1937; 50 Stat. 246; (Agricultural Marketing Agree- 
ment Act of 1937, affirming, validating and reénacting certain pro- 
visions of the Act of May 12, 1933; 48 Stat. 31; (Agricultural Ad- 
justment Act), (by the execution of marketing agreements and the 
issuance of orders, limiting or allotting the amounts of certain agri- 
cultural commodities other than milk that may be purchased, handled, 
or shipped by each handler in interstate or foreign commerce, and by 
fixing the minimum prices to be paid by handlers to producers of 
milk, to establish and maintain such orderly marketing conditions 
for such commodities in interstate commerce as will give such com- 
modities a purchasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of such commodities in the 
base period described in the Act). AAA. 

. Act of September 1, 1937; 50 Stat. 903; (Sugar Act of 1937), (to 
establish quotas for the importation of sugar from the territories 
and possessions of the United States from the Commonwealth of the 
Philippine Islands and from foreign countries, including Cuba, and 
for the marketing in interstate commerce of sugar produced in the 
United States). AAA. 
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4. 


Act of February 16, 1938; Pub. No. 430, 75th Congress; (Agricul- 
tural Adjustment Act of 1938), (in subtitle B, Title III, to establish 
marketing quotas for commercial producers of tobacco, corn, wheat, 
cotton and rice whenever the Secretary finds that the total supply 
of any such commodity exceeds a certain level specified in the Act, 
and provided that more than one-third of the farmers subject to 


such quotas and voting in a referendum do not oppose the quotas). 
AAA. 


(2) To Protect the Interests of Consumers. 


§ 


Act of March 2, 1897; 41 Stat. 712; (Tea Inspection Act), (to for- 
bid the importation of tea which does not conform to standards fixed 
and established by the Secretary after initial determination by the 
United States Board of Tea Experts established therein). F&DA. 


. Act of May 9, 1902; 32 Stat. 196; (Renovated Butter Act), (to 


provide for the supervision of the labeling of processed or renovated 


butter and the sanitary inspection of establishments where renovated 
butter is made. BDI. 


. Act of June 30, 1906; 34 Stat. 768; (Food and Drugs Act); June 


25, 1938; Pub. No. 717, 75th Congress; (Federal Food, Drug, and 
Cosmetic Act), (to prohibit the movement in interstate commerce of 
adulterated and misbranded “food, drugs, devices and cosmetics”). 
F&DA. 


. Act of March 4, 1907; 34 Stat. 1260; (Meat Inspection Act), (to 


prevent the interstate or foreign shipment of meat and meat food 
products which are unsound, unhealthful, unwholesome, or otherwise 
unfit for human food by requiring such shipments to bear marks of 
Federal inspection and approval). BAI. 


. Act of August 31, 1916; 39 Stat. 673; (Standard Container Act), 


(to establish standards for Climax baskets, berry boxes and simi- 
lar containers for small fruits and vegetables moving in interstate 
commerce; to authorize the Secretary to prescribe tolerances and 
variations and make examinations and tests for the purpose of de- 
termining whether such containers meet the requirements of the 
Act; and to prohibit the manufacture, shipment or sale of containers 
not conforming to such standards). BAE. 


. Act of July 24, 1919; 41 Stat. 241; (Horse-Meat Act), (to pro- 


hibit transportation in interstate or foreign commerce of horse- 
meat and horse-meat products unless such meats be plainly and 
conspicuously labeled, marked, branded, or tagged “horse-meat” or 
“horse-meat product,” as the case may be). BAI. 


. Act of March 4, 1923; 42 Stat. 1486; (Filled Milk Act), (to pro- 


hibit the manufacture and interstate transportation of any milk, 
cream of skim milk containing fat, other than milk fat, which has been 
added by any of the methods described in the statute). F&DA. 


. Act of March 4, 1927; 44 Stat. 1406; (Federal Caustic Poison 


Act), (to require the labeling of certain specified or corrosive sub- 
stances and their preparations and to prohibit the distribution and 
sale of such substances not properly labeled). F&DA. 


. Act of May 21, 1928; 45 Stat. 685; (Standard Container Act), 


(to establish standards for hampers, round stave baskets and split 
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upon any exchange, board of trade, or similar institution or place of 
business, unless prescribed types of contract are used). BAE. 

. Act of August 15, 1921; 42 Stat. 159; (Packers and Stockyards 
Act); August 14, 1935; 49 Stat. 648; (Live Poultry Amendment), 
(to regulate the business conduct of packers and stockyards insofar 
as their transactions are in the current of interstate commerce, and 
to prescribe the rates to be charged by the owners of stockyards and 
by the commission men who operate at such yards). BAI. 

. Act of March 3, 1927; 44 Stat. 1355; (Produce Agency Act), (to 
prevent the destruction or dumping, without good and sufficient cause 
therefor, of farm produce received in interstate commerce by com- 
mission merchants and others, and to require them truly and cor- 
rectly to account for all farm produce received by them). BAE. 

. Act of June 10, 1930; 46 Stat. 531; (Perishable Agricultural Com- 
modities Act of 1930); April 13, 1934; 48 Stat. 584; June 19, 1936; 
49 Stat. 1533; August 20, 1937; 50 Stat. 725; (to require the 
licensing of commission merchants, dealers and brokers handling 
fresh fruits and vegetables in the current of interstate commerce). 
BAE. 

. Act of June 15, 1936; 49 Stat. 1491; (Commodity Exchange Act); 
which amended the Act of September 21, 1922; 42 Stat. 998; (Grain 
Futures Act), (to regulate transactions on commodity futures ex- 
changes and to limit or abolish short selling, manipulation of the 
market and other designated practices). CEA. 


. To establish and maintain fair prices by providing for the orderly 
marketing of agricultural commodities. 


1. Act of April 25, 1936; 49 Stat. 1239; (Tobacco Compact Act), (to 
permit tobacco producing states to negotiate compacts for the pur- 
pose of regulating the production of or commerce in tobacco, and, 
under certain circumstances, to enable the Secretary to establish 
tobacco marketing quotas for Puerto Rico and for individual farms 
therein, in accordance with the formula given in the Act). AAA. 

2. Act of June 3, 1937; 50 Stat. 246; (Agricultural Marketing Agree- 
ment Act of 1937, affirming, validating and reénacting certain pro- 
visions of the Act of May 12, 1933; 48 Stat. 31; (Agricultural Ad- 
justment Act), (by the execution of marketing agreements and the 
issuance of orders, limiting or allotting the amounts of certain agri- 
cultural commodities other than milk that may be purchased, handled, 
or shipped by each handler in interstate or foreign commerce, and by 
fixing the minimum prices to be paid by handlers to producers of 
milk, to establish and maintain such orderly marketing conditions 
for such commodities in interstate commerce as will give such com- 
modities a purchasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of such commodities in the 
base period described in the Act). AAA. 

. Act of September 1, 1937; 50 Stat. 903; (Sugar Act of 1937), (to 
establish quotas for the importation of sugar from the territories 
and possessions of the United States from the Commonwealth of the 
Philippine Islands and from foreign countries, including Cuba, and 
for the marketing in interstate commerce of sugar produced in the 
United States). AAA. 
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4. Act of February 16, 1938; Pub. No. 430, 75th Congress; (Agricul- 


tural Adjustment Act of 1938), (in subtitle B, Title III, to establish 
marketing quotas for commercial producers of tobacco, corn, wheat, 
cotton and rice whenever the Secretary finds that the total supply 
of any such commodity exceeds a certain level specified in the Act, 
and provided that more than one-third of the farmers subject to 


such quotas and voting in a referendum do not oppose the quotas). 
AAA. 


(2) To Protect the Interests of Consumers. 


1. 





Act of March 2, 1897; 41 Stat. 712; (Tea Inspection Act), (to for- 
bid the importation of tea which does not conform to standards fixed 
and established by the Secretary after initial determination by the 
United States Board of Tea Experts established therein). F&DA. 


. Act of May 9, 1902; 32 Stat. 196; (Renovated Butter Act), (to 


provide for the supervision of the labeling of processed or renovated 
butter and the sanitary inspection of establishments where renovated 
butter is made. BDI. 


. Act of June 30, 1906; 34 Stat. 768; (Food and Drugs Act); June 


25, 1938; Pub. No. 717, 75th Congress; (Federal Food, Drug, and 
Cosmetic Act), (to prohibit the movement in interstate commerce of 


adulterated and misbranded “food, drugs, devices and cosmetics”). 
F&DA. 


. Act of March 4, 1907; 34 Stat. 1260; (Meat Inspection Act), (to 


prevent the interstate or foreign shipment of meat and meat food 
products which are unsound, unhealthful, unwholesome, or otherwise 
unfit for human food by requiring such shipments to bear marks of 
Federal inspection and approval). BAI. 


. Act of August 31, 1916; 39 Stat. 673; (Standard Container Act), 


(to establish standards for Climax baskets, berry boxes and simi- 
lar containers for small fruits and vegetables moving in interstate 
commerce; to authorize the Secretary to prescribe tolerances and 
variations and make examinations and tests for the purpose of de- 
termining whether such containers meet the requirements of the 
Act; and to prohibit the manufacture, shipment or sale of containers 
not conforming to such standards). BAE. 


. Act of July 24, 1919; 41 Stat. 241; (Horse-Meat Act), (to pro- 


hibit transportation in interstate or foreign commerce of horse- 
meat and horse-meat products unless such meats be plainly and 
conspicuously labeled, marked, branded, or tagged “horse-meat” or 
“horse-meat product,” as the case may be). BAI. 


. Act of March 4, 1923; 42 Stat. 1486; (Filled Milk Act), (to pro- 


hibit the manufacture and interstate transportation of any milk, 
cream of skim milk containing fat, other than milk fat, which has been 
added by any of the methods described in the statute). F&DA. 


. Act of March 4, 1927; 44 Stat. 1406; (Federal Caustic Poison 


Act), (to require the labeling of certain specified or corrosive sub- 
stances and their preparations and to prohibit the distribution and 
sale of such substances not properly labeled). F&DA. 


. Act of May 21, 1928; 45 Stat. 685; (Standard Container Act), 


(to establish standards for hampers, round stave baskets and split 
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baskets for fruits and vegetables moving in interstate or foreign 
commerce; to authorize the Secretary to precribe tolerances and 
variations and make examinations and tests for the purpose of 
determining whether such containers meet the requirements of the 
Act; and to prohibit the manufacture, shipment or sale of containers 
not conforming to such standards). BAE. 


. Act of June 17, 1930; 46 Stat. 689; (Imported Meat Act), (to pro- 


hibit the importation of fresh beef, veal, mutton, lamb, pork, bacon 
and ham and prepared or preserved meats of all kinds unless they 
are “healthful, wholesome and fit for human food,” and contain 
“no dye, chemical, preservative or ingredient which renders the 
same unhealthy, unwholesome or unfit for human food”). BAI. 


(3) To Protect the Public Interest by the Conservation of Natural Resources. 


L 


Act of May 25, 1900; 31 Stat. 187; (Lacey Act), (among other 
things, to prohibit the importation of any foreign animal or bird 
except in accordance with the regulations of the Secretary of Agri- 
culture). BBS. 


. Act of February 1, 1905; 33 Stat. 628; (Transfer Act and Related 


Statutes), (to regulate the occupancy and use of national forests 
and to preserve them from destruction). FS. 


. Act of March 4, 1909, Sec. 84 of the Penal Code; 35 Stat. 1137; 


as amended April 15, 1924, 43 Stat. 98; (Bird and Animals Reser- 
vation Trespass Act), (to provide a penalty for the hunting, trapping, 
capturing, willfully disturbing, or killing of any bird or wild animal 
or the disturbing of any bird eggs on any of the bird or animal 
reservations of the United States, except under the rules and regu- 
lations of the Secretary of Agriculture). BBS. 


. Act of July 3, 1918; 40 Stat. 755; (Migratory Bird Treaty Act), 


(generally to enforce the treaty of August 16, 1916, between the 
United States and Great Britain for the protection of migratory 
birds in the United States and Canada; specifically, to make it 
unlawful to hold or capture, to deal in, or to transport migratory 


birds, or any part, nest, or egg of such birds included within the 
treaty). BBS. 


. Act of May 31, 1920; 41 Stat. 716; (Alaska Game Law); and 


January 13, 1925; 43 Stat. 743; (to provide a system of regulation 
and control of the hunting of game and birds in Alaska). BBS. 


. Act of June 7, 1924; 43 Stat. 650; (Upper Mississippi Wild Life 


and Fish Refuge Act), (to empower the Secretary to establish 
game and fish sanctuaries or refuges along the Mississippi River 
between Rock Island, Illinois, and Wabash, Minnesota, and to 
prohibit the entry upon these areas or the interference with any bird, 


animal, or plant life thereon contrary to the regulations prescribed). 
BBS. 


. Act of April 23, 1928; 25 Stat. 448; (Bear River Migratory Bird 
Refuge Act), (to authorize the Secretary to establish and maintain 
a refuge for migratory wild fowl at Bear River Bay). BBS. 

. Act of February 18, 1929; 45 Stat. 1222; (Migratory Bird Con- 
servation Act); amended June 15, 1935, 49 Stat. 381; (supplementing 
the Migratory Bird Treaty Act, to authorize the acquisition of land 
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and water for permanent reservations for the adequate protection of 
birds governed by the treaty and to empower the Secretary to 
regulate the use and occupancy of the reservations). BBS. 

9. Act of June 12, 1930; 46 Stat. 579; (Cheyenne Bottoms Migratory 
Bird Refuge Act), (to authorize the Secretary to establish a refuge 
and breeding place for migratory birds at Cheyenne Bottoms in 
Kansas). BBS. 

10. Act of March 16, 1934; 48 Stat. 451, 49 Stat. 379; Migratory Bird 
Hunting Stamp Act), (to provide funds for the acquisition and ad- 
ministration of migratory bird sanctuaries under the Migratory Bird 
Conservation Act by requiring hunters of waterfowl to have in 
their possession a one-dollar migratory bird stamp procured for the 
current year). BBS. 

11. Title III of the Act of July 22, 1937; 50 Stat. 522; (Bankhead- 
Jones Farm Tenant Act), (to authorize the Secretary to regulate the 
use and occupancy of submarginal lands and lands not primarily 
suitable for cultivation acquired by, or transferred to, the Secretary 
for the effectuation of the land conservation and land utilization 
programs prescribed by the Act). SCS. 


(4) To Prevent Cruelty to Animals. 


1. Act of March 3, 1891; 26 Stat. 833; May 28, 1928; 45 Stat. 789, 
(to provide for safe and proper transportation and humane treat- 
ment of cattle, horses, mules, asses, sheep, goats, or swine which are 
exported from the ports of the United States; to authorize the 
Secretary to examine all vessels which are to carry such animals 
and to prescribe rules and regulations regarding accommodations 
which said vessels shall provide for such animals). BAI. 

2. Act of June 29, 1906; 34 Stat. 607; (Twenty-eight Hour Law), 
(to prohibit the confinement by common carriers of animals in the 
course of interstate transportation for a longer period than 28 con- 
secutive hours without unloading the same in a humane manner 
into properly equipped pens for rest, water and feeding for a 
period of at least five consecutive hours). BAI. 


APPENDIX III 


List or STATUTORY PROVISIONS REQUIRING OR AUTHORIZING THE SECRETARY 
oF AGRICULTURE To HoLp HEARINGS 


Sections 8a, 8b, 8c and 10(i) of the Agricultural Adjustment Act, approved 
May 12, 1933, 41 Stat. 31, 7 U. S. C. § 601 et seg. as reénacted and amended 
by the Agricultural Marketing Agreement Act of 1937, approved June 3, 1937, 
50 Stat. 248. 

Section 3 of the Agricultural Marketing Agreement Act of 1937, approved 
June 3, 1937, 50 Stat. 246, as amended August 5, 1937, 50 Stat. 563. 

Sections 56 to 60, inclusive, of the Act approved August 24, 1935, 49 Stat. 
781, 7 U. S. C. Supp. III §§ 851-855 (1937). 

Section 2 of the Capper-Volstead Act, approved February 18, 1922, 42 Stat. 
368, 7 U. S. C. §§ 291-292 (1934). 

Sections 4g, 5a, 5b, 6 and 6a of the Commodity Exchange Act, approved 
June 15, 1936, 49 Stat. 1491, 7 U. S. C. Supp. III §§ 1-17a (1937). 
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Sections 1 and 6 of the Export Apple and Pear Act, approved June 10, 1933, 
48 Stat. 123, 7 U. S. C. §§ 581-589 (1934). 

The Farm Products Inspection provisions of the Act approved June 16, 1935, 
Public No. 644, 75th Congress, Chap. 464, 3rd Sess. 

Sections 5 and 9 of the Federal Caustic Poison Act, approved March 4, 1927, 
44 Stat. 1406, 15 U. S. C. §§ 401-411 (1934). 

Sections 305, 401, 403, 404, 406, 501, 502, 504, 505, 604, and 701 of the Federal 
Food, Drug, and Cosmetic Act, approved June 25, 1938, Public No. 717, 
75th Congress, Chap. 675, 3rd Sess. 

Section 3 of the Federal Import Milk Act, approved February 15, 1927, 
44 Stat. 1101, 21 U. S. C. §§ 141-149 (1934). 

Section 5 of the Federal Seed Act, approved August 24, 1912, 37 Stat. 506, 
as amended August 11, 1916, 39 Stat. 453, and April 26, 1926, 44 Stat. 325, 
7 U. S. C. §§ 111-116 (1934). 

Sections 4 and 11 of the Insecticide Act of 1910, approved April 26, 1910, 
36 Stat. 331, 7 U. S. C. §§ 121-134 (1934). 

Section 3 of the Naval Stores Act, approved March 3, 1923, 42 Stat. 1435, 
7 U.S. C. §§ 91-99 (1934). 

Sections 203, 204, 302, 306, 309, 311, 312, 401, 502 and 505 of the Packers 
and Stockyards Act, 1921, approved August 15, 1921, 42 Stat. 159, 7 U. S. C. 
§§ 191-231 (1934), as amended by the Act approved August 14, 1935, 49 Stat. 
649, 7 U. S. C. Supp. I §§ 218-218d (1935); and the provisions relating to the 
Packers and Stockyards Act of the Act approved June 16, 1936, Public 
No. 644, 75th Congress, Chap. 464, 3rd Sess. 

Sections 4, 6, 7, 8 and 9 of the Perishable Agricultural Commodities Act, 
1930, approved June 10, 1930, 46 Stat. 531, as amended April 13, 1934, 48 Stat. 
584, June 19, 1936, 49 Stat. 1533, and Aug. 20, 1937, 50 Stat. 728, 7 U. S. C. 
§§ 499a-499r (1937). 

Sections 5, 7, 8, and 15 of the Plant Quarantine Act, approved August 20, 
1912, 37 Stat. 317, as amended March 4, 1913, 37 Stat. 854, March 4, 1917, 
39 Stat. 1165, May 31, 1920, 41 Stat. 726, April 13, 1926, 44 Stat. 250, and 
May 1, 1928, 45 Stat. 468, 7 U. S. C. §§ 151-167 (1934). 

Sections 205 and 301 of the Sugar Act of 1937, approved September 1, 
1937, 50 Stat. 1100, U. S. C. §§ 1100-1163 (1934). 

Sections 14 and 15 of the Tobacco Inspection Act, approved August 23, 
1935, 49 Stat. 731, 7 U. S. C. §§511-511q (1937). 

Section 3 of the United States Cotton Standards Act, approved March 4, 
1923, 42 Stat. 1617, as amended March 4, 1933, 47 Stat. 1621, 7 U. S. C. 
§§ 51-85 (1934). 

Sections 4, 5, 6, and 7 of the United States Grain Standards Act, approved 
August 11, 1916, 39 Stat. 482, U. S. C. §§ 71-87 (1934). 

Sections 12, 24, and 25 of the United States Warehouse Act, approved 
August 11, 1916, 39 Stat. 486, as amended July 25, 1919, 41 Stat. 266, February 
23, 1923, 42 Stat. 1282, and March 2, 1931, 46 Stat. 1465, 7 U. S. C. §§ 241-273 
(1934). 

The Virus-Serum Toxin provisions of the Act approved March 4, 1913, 
37 Stat. 832, U. S. C. §§ 151-168 (1934). 
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LABELING 


Section 5 (e) of the Federal Alcohol Administration 
Act relates to labeling and pursuant to the task delegated 
to him by the section, the Administrator has prescribed 
regulations, based upon industry hearings, dealing with 
the labeling of distilled spirits, wine and malt beverages, 
respectively.“ The labeling regulations are divided into 
two parts. The first establishes standards of identity for 
each of the various classes or types of alcoholic bever- 
ages,"° determined upon after extensive research by the 
Administration and the holding of public hearings. In 
establishing the standards, the primary consideration was 
the consumer’s understanding of the various products.” 

The second portion of the regulations deals with mat- 
ter required to appear or which is prohibited from ap- 
pearing upon labels and the requirements are set forth 
in minute detail. Mandatory information designed fully 
to inform the consumer as to the identity and quality of 
the product is required to appear upon the label.” Any 


74 Regulations No. 5, 4, and 7 respectively. By virtue of the fact that the 
statute penalizes criminally the sale or shipment in interstate commerce of 
alcoholic beverages not conforming to the regulations prescribed by the Ad- 
ministrator and the further fact that permits are conditioned upon compliance 
with the requirements of §5, the regulations have the force and effect of law. 
Congress carefully laid down the standards by which the Administrator was to 
be guided in establishing the regulations and seemingly avoided any question 
of unconstitutionally delegating legislative power. Cf., Panama Refining Co. 
v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1933) ; Schechter Corp. 
v. United States, supra note 5. 

75 Article II, Regulations Nos. 4, 5, and 7. 

76 Transcripts of these hearings are available for inspection at the Office of 
the Administration. One of the methods used to ascertain consumer understand- 
ing was the circulation of questionnaires. 

77 Section 32, Regulations Nos. 4, 5, and 7. The provisions of § 32, Regulation 
No. 5, relating to the labeling of distilled spirits are an example. 

“Sec. 32. Mandatory label information—There shall be stated— 

(a) On the brand label— 
(1) Brand name, in accordance with Section 33 below. 


949 
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information appearing upon labels beyond that manda- 
torily required, must not be false, misleading, obscene or 
indecent,” and the use of unenforceable guarantees, thera- 
peutic claims, analyses or irrelevant scientific information 
tending to mislead the consumer, is banned. Interpreta- 
tions of some of the regulations are compiled and 
circularized to the industry for their guidance and infor- 
mation.” 

The Administration through the use of suasion has en- 
deavored to eliminate from labels representations which, 
although not strictly falling within the definition of ob- 


(2) Class and type, in accordance with Section 34 below. 

(3) Name and address, in accordance with Section 35 below, except as 
provided in (b) hereof. 

(b) On the brand label or on a separate label (back or front)— 

(4) In case of imported distilled spirits, name and address of importer, in 
accordance with Section 35 below. 

(5) In the case of distilled spirits bottled for the holder of a permit or 
a retailer, the name and address of the distiller, blender, or bettler, 
in accordance with Section 35 below. 

(c) On a separate label (for the purpose of these regulations to be known 
as the Government label), in such manner and form as shall be 
prescribed by the Administrator— 

(6) Alcoholic content, in accordance with Section 36 below. 

(7) Net contents, in accordance with Section 37 below. 

(8) Artificial or excessive coloring or flavoring, in accordance with Sec- 
tion 38 below. 

(9) Percentage of neutral spirits and name of commodity from which 
distilled, or in case of continuously distilled neutral spirits or gin 
the name of the commodity only, in accordance with Section 
38 below. 

(10) Age of whiskey and straight whiskey, respective percentages of 
whiskey, straight whiskey and neutral spirits, and type of cooper- 
age, in accordance with Section 39 below: 

Provided, That no label shall bear any statement relative to age 
or period of storage for any American whiskey (other than corn 
whiskey, straight corn whiskey, blended corn whiskey and blends 
of straight corn whiskey) produced on and after July 1, 1936, 
and prior to March 1, 1938, unless such whiskey has been stored 
in a charred oak container. 

(11) State of distillation of domestic types of whiskey and straight 
whiskey, except blends, in accordance with Section 35 below. 


“The mandatory information required by any of the subdivisions of subsection 
(c) to be stated on a separate label may, if desired, reappear or be restated 
on the brand label, in which event there shall also reappear or be restated all 
information required to be stated in conjunction therewith by such separate sub- 
division and the section to which such subdivision refers. If it is desired, all of 
the mandatory information required by subsection (c) may appear on the brand 
label in lieu of a separate label.” 

The various sections referred to in § 32 set forth their requirements explicitly. 


78 Section 39, Regulation No. 4; §41, Regulation No. 5; §29, Regulation 
No. 7. These sections also contain examples of representations the Administra- 
tion considers as prohibited. 


79 FA-91; FA-123. 
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scene or indecent, might be considered by various 
groups in violation of good taste. Its efforts in this direc- 
tion have taken the form of suggesting the elimination of 
the use of reproductions of women and children or refer- 
ence to religious or fraternal organizations. The industry, 
especially the distilled spirits and wine units, has mani- 
fested a commendable spirit of codperation in following 
such suggestions. 

The industry is protected from itself by a prohibition 
against the use of statements which are disparaging of 
competitor’s products.” In its efforts in this direction, 
the Administration has proscribed the use on labels of 
such statements as “contains no neutral spirits,” “matured 
naturally—not heat treated,” “contains no headaches,” 
etc. In borderline cases, the industry has codperated by 
making the changes or deletions suggested by the Admin- 
istration. 

Protection of proprietary rights in trade marks and 
trade names is not attempted but is left to private litiga- 
tion in the courts or to be sought in other forums provided 
by law.” When the simulation or use of nationally ad- 
vertised or distributed products constitutes a deception 
to the consumer, however, it is held to fall within the 
prohibition against misheading designations.” The in- 


8° Supra note 78. The industry has been especially codperative in following the 
Administration’s suggestions in deleting or changing statements which might 
be considered disparaging, due perhaps to the understandable fear of instigating 
a war with competitors which might readily prove ruinous to all parties involved. 


81 The Federal Trade Commission, since the decision in the Shade Shop case, 
Federal Trade Commission v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1, 74 L. ed. 
138 (1929), limiting its conception of the “public interest,” has gradually en- 
larged the meaning of such term and the trend, as indicated by the decision in 
the “Champion” spark plug case, F. T. C. v. Real Products Corp., 90 F. (2d) 
617 (C. C. A. 2d, 1937), may be towards considering the infringement of a 
well- known trade name as an “unfair trade practice” and sufficiently within the 
“public interest” to vest the Commission with jurisdiction. How far the Com- 
mission will try, under this decision, to deviate from the Klesner case and 
enforce private brands, remains to be seen. 


82 Another similar problem has been the use of brand names well publicized 
and known in pre-prohibition days. The question of ownership of the brand is 
left by the Administration to private litigation. However, following the doctrine 
of associative significance as enunciated in Interstate Distilleries, Inc. w. Sher- 
wood Distilling & Distributing Co., 173 Md. 173, 195 Atl. 387 (1937), labels 
bearing such brand names, at least in one instance, (“Sherwood” brand whiskey) 


3 
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ducement to “pirate” well-known brands, of course, is 
much greater in the case of the smaller members of the 
industry.” 

The use of terms, such as “Distillery,” “Winery,” 
“Vineyards,” etc., in the trade names of concerns not 
actually engaged in such enterprises, has been curtailed 
by the action of the Federal Trade Commission in issu- 
ing cease and desist orders against this unfair method of 
competition.* The Federal Alcohol Administration re- 
fuses to approve labels containing terms prohibited by 
such orders. 

The Act provides effective machinery for the enforce- 
ment of the labeling regulations with the exception of 
those relating to malt beverages.* The bottling or ship- 
ping in interstate commerce of products bearing labels 
not previously approved by the Administrator is declared 
unlawful.” Through the means of adopting the already 
existing facilities of the Alcohol Tax Unit, Bureau of 
Internal Revenue, in the case of distilled and rectified 
spirits, and of the Bureau of Customs in the case of all 
imported alcoholic beverages, such products are detained 
at their source or in customs custody unless a certificate 
of label approval is first presented.” The effectiveness 
of this procedure is obvious. 
have been required to have stated thereon additional information enabling the 


consumer to distinguish the product from that produced under the original 
brand. 


83 The large members develop their own brands and endeavor to foster sales 
by large-scale advertising. Some smaller units are unable to compete in such 
advertising expenditures and in some instances, rather than develop private 
brands, have simulated labels of the nationally advertised products. 


84 The use of such designations was considered an unfair trade practice by the 
Commission and a cease and desist order issued against the Royal Milling Co., 
—as the use of the term “Milling. ” The Supreme Court modified the 

rder to permit the use of “Milling” with ae words, Federal Trade 
Commission v. Royal Milling Co., 288 U. 212, 53 Sup. Ct. 335, 77 L. ed. 
706 (1932). A great number of orders sonibiite the use of such terms by 
members of the alcoholic beverage industry have been issued since the inception 
of the Federal Alcohol Control Administration and the Federal Alcohol Ad- 
ministration and the Federal Trade Commission is still active in the field. 

85 Supra note 71. 

86 Section 5 (e). 


87 “Officers of Internal Revenue are authorized and directed to withhold the 
release of distilled spirits from the bottling plant unless such certificates have 





THE FEDERAL ALCOHOL ADMINISTRATION 953 


As the labels can be approved by the Administrator 
merely as to their form and their conformity with the 
regulations, the certificates of label approval provide that 
the contents of the bottle must conform to all statements 
appearing on the label. The bottling of a product not 
conforming to references appearing on the label is con- 
sidered misbranding under the Act and subjects the bot- 
tler to penalties of the Act. Violations of this type include 
overstating the age of whiskey, failing to reveal the pres- 
ence of artificial coloring or flavoring, and bottling sub- 
standard wines or products not conforming to the 
standards of identity set forth in the regulations for the 
class or type designation on the label. They are usually 
brought to the attention of the Administration by com- 
petitors or consumers. The Alcohol Tax Unit of the 
Bureau of Internal Revenue cooperates with the Admin- 
istration by analyzing products at its request and by mak- 
ing its chemists and experts available as witnesses for the 
Administration, if suspension of permit proceedings are 
brought for misbranding such products and a hearing is 
held thereon. 


The certificates of label approval required by the Act 
are issued by the Administrator after the labels have been 
examined and approved by the Label Section of the Ad- 
ministration.” This Section also comments upon proposed 
labels or changes and in that manner permits members 
of the industry to ascertain whether the proposed label 
is in conformity with the regulations before it is printed 
in large quantities. 


been obtained, or unless the application of the bottler for exemption has been 
granted by the Administrator; and customs officers are authorized and directed 
to withhold the release from customs custody of distilled spirits, wine, and malt 
beverages, unless such certificates have been obtained.” This procedure follows 
somewhat the withdrawal of inspection used to enforce the Meat Inspection Act. 
Infra note 99. 


88 The magnitude of the task of passing upon such labels and commenting 
thereon to indicate the necessary changes or in issuing the approval can readily 
be seen. Approximately 418,000 applications have passed through the Adminis- 
tration of which 300,000 have been approved and 30,000 have been granted 
certificates of label exemption. (Figures as of Dec., 1938.) 
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Interpretation of the labeling regulations by the label 
examiners leans to the strict side. If a question arises 
as to the correctness of any interpretation placed upon 
the regulations by these examiners, it is referred to the 
Administrative Section of the Legal Division for opinion. 
The applicant may submit his views by letter, or by coun- 
sel or in person in informal conference with the Label 
Section or the Legal Division. Although there is no 
specific provision in the Act or regulations, an appeal can 
usually be made to the Administrator for reconsideration 
of an interpretation before seeking court relief.” If the 
applicant’s interpretation is overruled and a certificate of 
label approval is denied, section 5 (e) of the Act vests 
the United States district courts with jurisdiction of suits 
to enjoin, annul or suspend, in whole or in part, any such 
final action by the Administrator. Such injunctive relief 
would not be available unless the petitioner proved to 
the court that the action of the Administrator was arbi- 
trary or capricious or without the scope of the regula- 
tions.” 


Certificates of label approval for wines and distilled 
spirits are not required when the product is to be mar- 
keted solely in intrastate commerce. Certificates of ex- 
emption for such products are required.” States, by 
adopting labeling requirements similar or substantially 
similar to those of the Federal Alcohol Administration, 
have in many instances, obviated the necessity for the 


89In the Padre Vineyard case, supra note 53, a temporary injunction was 
sought before a certificate of label approval had been applied for or been finally 
denied by the Administrator. The court indicated from the bench that the 
plaintiff should first have exhausted the administrative remedy by making such 
label application. The temporary injunction was denied. 


90 No denial of a certificate of label approval has been reversed by a district 
court. 


91 Section 5 (e); §50 (b), Regulations No. 4 and 5. Certificates of Exemp- 
tion are not required for malt beverage labels due to the necessity for affirmative 
State action in order to make the Federal Alcohol Administration’s regulations 
applicable. 
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issuance of such intrastate exemption certificates.” These 
certificates of exemption are usually requested by the 
smaller members of the industry as a large manufacturer 
or distributor engaged in the distribution of its products 
on a nation-wide scale would find it disadvantageous to 
provide bottling plants in each individual state in order 
to circumvent the labeling regulations.” 

The adoption of similar regulations by the states is in 
part the result of the efforts of various trade associations, 
especially in the distilled spirits and wine industry, to 
secure uniform labeling provisions.“ In that way the 


92 SUMMARY OF STATE ADOPTION OF LABELING REGULATIONS. 


State Regulation No.4 Regulation No.5 Regulation No.7 
Arizona x x 
California 


” 


* 


x 
x 
x 
x 


x 
Illinois x** 
Kentucky 


Maine 


A KKK KKK 
“x KM 


aw OK OM 


Minnesota *** 
Missouri 

Montana 

Nebraska 

New Hampshire .. 
New Jersey 

New Mexico 

New York 

North Carolina ... 
Oregon 
Pennsylvania 
Rhode Island 
Texas 

South Dakota 
Utah 

Virginia 
Washington 

West Virginia .... 
Wisconsin 


“ 
HHK KM MH 


KKK KK KK KK HK KK OK 
* 
* 


xx HM 


“ 
i 


“ 
4» 


* Has not adopted amendments to Regulation No. 5. 
** Except straight whiskey standard. 
*** State regulations substantially the same. 


The adoption by. a state agency of the Administration’s regulations is generally 
limited by a proviso that they shall not be applicable where inconsistent with 
state law or other regulations. Many of the states have, of course, adopted 
additional specific requirements necessitated by local conditions. 


93 Supra note 48. 


®4 Such a uniform system of labeling regulations would decrease substantially 
the burden on the industry of having to comply with and keep posted on the 
varying requirements. 
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consumer is protected from the misbranding of products 
in intrastate commerce and the interstate industry is also 
protected from the competition of misbranded products 
sold solely within the state. The state agencies codperate 
with the Administration by bringing to its attention vio- 
lations of the labeling regulations, especially when the 
contents of the bottle are misrepresented. 

The Food and Drug Administration through its basic 
Act® has been in the labeling field since 1906 and has 
had the right under that law to regulate the labeling of 
alcoholic beverages moving in interstate or foreign com- 
merce.” Its philosophy, as a whole, however, is that of 
a policing organization acting after the event to detect 
violations of the law. That is, only after the misbranded 
product has entered interstate commerce,” may the Food 
and Drug Administration step into the breach. This fun- 
damental concept has not been changed by the new Food, 
Drug and Cosmetic Act. The Federal Alcohol Admin- 
istration Act, on the other hand, by requiring labels for 
alcoholic beverages to be approved before they enter the 
field of interstate commerce, stops deception at its source, 
in so far, at least, as the form of the label is concerned.” 


95 34 Stat. 768 (1906) as amended; 37 Stat. 416 (1912); 37 Stat. 732 
(1913) ; 41 Stat. 271 (1919); 46 Stat. 1019 (1930); 48 Stat. 1204 (1934) ; 
21 U. S. C. §§ 1-15 (1934). 

96 Indeed, examination of notices of judgment published by the Department 
of Agriculture, reflects considerable activity under the Act in the control of 
alcoholic beverages labeling. Other sources indicate that early food and drug 
officials were extremely active in the establishment of standards for whiskey. 
rum, brandy, and other alcoholic beverages and took a large and persuasive part 
in the famous dispute on “What is Whiskey?” finally settled by the Taft 
Decision. (See the historical survey of the “What is Whiskey?” controversy, by 
Edward B. Bowers, Library of Congress.) 

®7 An injunction naturally prevents further introduction into interstate com- 
merce. 

98 52 Stat. 1040 (1938), 21 U. S. C. Supp. IV §9 (1938). 

99 Enforcement of the Meat Inspection Act, 34 Stat. 674 (1906), 21 U. S. C., 
§§ 71-96 (1934) through the withdrawal of inspection from the plant, effectively 
stops meats and meat food products not conforming with the provisions of the 
Act, from entering into interstate commerce. By administrative regulation. 
labels for such meat products also must be approved by the Bureau of Animal 
Industry before they may be used and is probably the forerunner of the Federal 
Alcohol Administration’s label system. A similar, although voluntary, system 
of inspection is in effect under the Sea Food Inspection Amendment, 48 Stat. 
1204 (1934), 49 Stat. 871 (1935), 21 U. S. C. Supp. I, §14a (1935), to the 
original Food and Drug Act. The Meat Inspection Act served as a model for 
this amendment. This provision of the old Food and Drug Act is one of the 
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In this manner a greater measure of protection is afforded 
the consumer than is possible under the Food, Drug and 
Cosmetic Act. 

Prosecution for violations of both the old and the new 
Acts*” is in the Federal courts through the Department 
of Justice, while the Federal Alcohol Administration Act 
meets the wish for a “system of licensing controls vested 
in an administration with broad quasi-judicial and quasi- 
legislative power.”*” Compared to the speedy, efficacious 
enforcement machinery provided by the Federal Alcohol 
Administration Act, the procedure of the Food and Drug 
Administration seems much slower, more cumbersome 
and less certain. 

The new Food, Drug and Cosmetic Act provides for 
an inspection and permit system that has no voluntary 
aspects and applies to any class of food that the Secretary 
finds injurious to health by reason of contamination of 
micro6érganisms during manufacturing processes or pack- 
ing thereof, provided he also finds that the injurious 
nature of such class of food can not adequately be deter- 
mined after the articles have entered into interstate com- 
merce. Following such findings, the manufacturers, 
processors or packers are required to obtain permits to 
which are attached conditions governing the manufactur- 
ing, processing or packing methods.” This provides a 
permit system somewhat similar to the Administration’s, 
but distinctively limited in its scope to products lending 
themselves to the necessary findings of the Secretary of 
Agriculture.” 
few kept in force by the new Act. Sec. 902 (a), 52 Stat. 1059, 21 U. S. C. 
Supp. IV, § 392 (a) (1938). The competitive pressure, in effect, makes these 
“voluntary inspections” a necessity because of consumer and retailer sales 
resistance in the marketing of non-inspected products. As in the case of meat 
inspection, the use of previously approved labels is required before inspection 
is granted. See Lee, note 66, supra. 

100 See Lee, note 66, supra, for a detailed analysis of the enforcement pro- 
visions of the new Act and a comparison with the old Food and Drug Act and 
similar Food and Drug legislation. 

101 David F. Cavers, The Food, Drug, and Cosmetics Act of 1938 (1938) 
6 LAw AND CoNTEMPORARY PROBLEMS 2 at 5 and 6 


102 Sec. 404, 52 Stat. 1048, 21 U. S. C. Supp. IV § 344 (1938). 
103 Tt is obvious that alcoholic beverages would not fall within such category. 





| 
| 
| 
| 
| 
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The chief deficiency of the original Food and Drug 
Act was its lack of power to require informative labeling 
and to establish standards which had the force and effect 
of law. The new Act authorizes the fixing of definitions 
and standards of identity having such force and effect, 
thereby greatly simplifying enforcement of the provisions 
dependent thereon.*“ In this respect the new Food, Drug 
and Cosmetic Act closely parallels the provisions of the 
Federal Alcohol Administration Act. 


It is a question whether the bottling of a correctly 
labeled but injurious product would be prohibited by the 
provisions of the Federal Alcohol Administration Act. 
The argument may be made that as such product would 
run afoul of the Food, Drug and Cosmetic Act, it could 
be held a violation of the basic permit condition requir- 
ing compliance with all Federal laws relating to alcoholic 
beverages.’ As a matter of fact, the Food, Drug and 
Cosmetic Act has served in the past to complement the 
Federal Alcohol Administration Act, and the Food and 
Drug Administration under its Act has seized and con- 
demned products which were injurious to health. 

The new Food, Drug and Cosmetic Act, although a 
vast improvement upon the law enacted in 1906, still 
would not provide, in the field of alcoholic beverages, 
the detailed mandatory information now required to ap- 
pear upon labels or a system of labeling enforcement as 
effective as under the provisions of the Federal Alcohol 
Administration Act. There would also be lacking the 


existing and advantageous correlation between labeling 
and advertising control.’ 


104 Sec. 401, 52 Stat. 1046, 21 U. S. C. Supp. IV § 341 (1938). See Fisher, 
The Proposed Food and Drug Act: A Legal Critique (1933) 1 Law anp 
CONTEMPORARY ProsLeMs 74, for a detailed comparison of the old Act with the 
original bill upon which the new Act is largely fashioned. Although this bill 
was changed in some respects, the article covers most of the newly enacted 
provisions. 


105 Section 4 (d) of the Federal Alcohol Administration Act. 
106 Supra p. 966. 
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ADVERTISING 

Section 5 (f) of the Act relates to the advertising of 
alcoholic beverages and precludes the distribution of ad- 
vertisements unless they are in conformity with regula- 
tions which the Administrator is directed to prescribe.” 
Like the labeling regulations, the principal design of the 
advertising regulations is consumer protection. Their 
secondary aim is to prevent unfair competition within the 
industry. The scope of the advertising control committed 
to the Administrator by section 5 is evident when it is 
considered that virtually all advertising media are em- 
braced by the section, including outdoor signs or other 
printed or graphic matter in, or calculated to induce 
sales in, interstate or foreign commerce. 

A policy similar to that pursued in enforcing the 
labeling provisions is followed in respect to advertising, 
and without support in the statute, the Administration 
has greatly curtailed, if not entirely eliminated, the dis- 
tribution of material not considered in good taste and of 
a character likely to offend the sensibilities of some por- 
tion of the public, a policy which might be said to have 
protected the industry from its own indiscretions. 

The advertising regulations,’ are patterned after the 
labeling regulations, paralleling in a great many respects 
the requirements or prohibitions of those regulations. 
Thus, the advertising regulations prohibit misleading 
references or representations, analyses, unenforceable 
guarantees, scientific or irrelevant matter, obscene or in- 
decent statements and those disparaging competitor’s 
products,” and as is to be expected, the Administration’s 
interpretations of the provisions of the advertising regu- 
lations are the same as those applied to the labeling 
regulations.” 


107 See supra note 74. 

108 Regulation No. 4—Relating to Labeling and Advertising of Wine; Reg- 
ulation No. 5—Relating to Labeling and Advertising of Distilled Spirits; 
Regulation No. 7—Relating to Labeling and Advertising of Malt Beverages. 

109 Section 64, Regulations No. 4 and No. 5; Section 54, Regulation No. 7. 

110 Supra p. 951 and notes. 
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By virtue of certain mandatory information required 
to appear in the advertisement, the consumer is given full 
information concerning the identity of the advertised 
product.“* The name and address of the responsible ad- 
vertiser is required to be stated, not only enabling the 
public to know the name of the particular advertiser, but 
making easier the Administration’s task of determining 
the responsible permittee in case the advertisement of- 
fends the requirements of the regulations. Advertisements 
inconsistent with any statement appearing on the label of 
the particular advertised product are prohibited,’ there- 
by rendering less likely of accomplishment one of the 
great evils formerly prevalent in the advertising of other 
products.” 

The Administration has continually attempted to per- 
suade the industry not to use the radio as an advertising 
medium. The basis for this position, which finds no sup- 
port in the statute, is that the radio reaches many homes 
where there is a conscientious objection to the use of 
spirits for beverage purposes.”* Again the distilled spirits 
industry has commendably adapted itself to this ultra 
vires policy of the Administration and has refrained from 
using the radio to advertise its products.”° It is to be 

111 Section 62, Regulations No. 4 and No. 5; § 52, Regulation No. 7. 

The provisions of §62, Reg. No. 5, relating to the advertising of distilled 
spirits are an example. They require the name and address of the responsible 
advertiser, the class and type designation, the statement of alcoholic content 
and the percentage of neutral spirits and name of the commodity from which 


such neutral spirits are distilled to appear in the advertisement. Cf., Mandatory 
label information, supra note 76. 


112 Section 5 (f) (5). 

113 Through this means the Standards of Identity prescribed by the labeling 
regulations, see supra note 75, become applicable to advertising. 

114 The Administrator, in his annual reports to Congress for the years 1937 
and 1938, recommended the enactment of legislation prohibiting the use of the 
radio for the dissemination of liquor advertisements. A bill (S. 517, 76th 
Congress, Ist Session) to effect that purpose has been introduced by Senator 
Johnson of Colorado. Quaere—whether the enactment of such legislation would 
be within the constitutional authority of Congress? Senator Capper has intro- 
duced an even more drastic bill (S. 575, 76th Congress, lst Session) which 
would bar all advertising and solicitation of alcoholic beverages in interstate 
commerce. Also see §6 H. R. 6219, 76th Cong., Ist Sess. 

115 For the views of the Distilled Spirits Institute see remarks of W. A. 
Sturges, Executive Director, before the Conference on Advertising, Sponsored 
by the Federal Alcohol Administration, the National Conference of State Liquor 
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hoped that eventually all branches of the industry will 
realize that continued use of the radio as an alcoholic 
beverage advertising medium is a potential avenue lead- 
ing to the return of prohibition. 

“Puffing,”** a type of advertising substantially en- 
gaged in by other industries marketing all sorts of prod- 
ucts, has been discouraged by the Administration and 
strict proof of all factual statements made in advertise- 
ments is required. Advertisements considered objection- 


Administrators and the National Alcoholic Beverage Control Association, 
October 25, 1938, The Place of Advertising in the Distilled Spirits Industry, 
published by the Distilled Spirits Institute. These remarks also contain a 
striking plea for uniform advertising legislation between the Federal Govern- 
ment and the various States, and present the problems faced by the industry, 
due to the different existing requirements. 

116 The Supreme Court has recognized that there is such a thing as “puffing” 
and has possibly suggested that puffing might not properly be included in prose- 
cutions for using the mails for false advertising purposes. U. S. v. New South 
Farm and Home Co., 241 U. S. 64 at 71, 36 Sup. Ct. 505, 60 L. ed. 890 (1915). 
“... Mere puffing, indeed, might not be within its meaning (of this, however, 
no opinion need be expressed), that is, the mere exaggeration of the qualities 
which the article has; but when a proposed seller goes beyond that, assigns to 
the article qualities which it does not possess, does not simply magnify in opinion 
the advantages which it has but invents advantages and falsely asserts their 
existence, he transcends the limits of ‘puffing’ and engages in false representa- 
tions and pretenses. . 

The efforts of the Federal Trade Commission to enforce a standard of 
absolute truth in advertising have been prevented by the Circuit Courts. L. B. 
Silver Co. v. Federal Trade Commission, 289 Fed. 985 (C. C. A. 6th, 1923); 
Ostermoor & Company v. Federal Trade Commission, 16 F. (2d) 963 (C. C. A. 
2d, 1927); Raladam Co. v. Federal Trade Commission, 42 F. (2d) 430 (C. C. 
A. 6th, 1930); Northam Warren Corp. v. Federal Trade Commission, 59 F. 
(2d) 196 (C. C. A. 2d, 1932); Fairyfoot Products Company v. Federal Trade 
Commission, 80 F. (2d) 684 (C. C. A. 7th, 1935). 

In the Ostermoor case, the court said: 

“As pointed out by the dissenting Commissioner, Humphreys, even the 
slightest exaggeration, well within the limits of legitimate trade ‘puffing,’ would 
fall under the Commission’s condemnation. But the statutory power to prohibit 
unfair methods of competition cannot be stretched to this extent; the slightest 
pictorial exaggeration of the qualities of an article cannot be deemed to be 
either a misrepresentation or an unfair method of competition. The time- 
honored custom of at least merely slight ‘puffing,’ unlike the clear misrepresenta- 
tion of the character of goods, as in the Winsted Hosiery Company case, 258 
U. S. 483, 42 Sup. Ct. 384, 66 L. ed. 729 (1921), has not come under a legal 
ban.” In the Fairyfoot Products case, supra, the court had this to say: 

“Just where lies the line between ‘puffing,’ which is not unlawful and unwar- 
ranted, and misleading representations in advertising, is often very difficult of 
ascertainment. But in our judgment, this case does not present such embarrass- 
ment, since the advertising here condemned is well beyond any ‘puffing’ in- 
dulgence.” Furthermore, mere expression of opinion honestly held and 
a can not be the basis for fraud, deceit or false pretenses in an action 
at law. 

It appears, therefore, that the Administration would not be on sound legal 
grounds should it endeavor to prohibit all “puffing,” but by requiring proof of 
factual statements made and using suasion, the advertisements of alcoholic 
beverages have been more free of this type of exaggeration than other industries. 
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able in this respect are usually changed voluntarily by 
industry members to conform to the Administration’s 
views. 

Enforcement of the advertising provisions is fairly 
easy when compared to the problem of enforcing subsec- 
tions (a), (b), (c) and (d) of section 5 of the Act.” The 
interstate dissemination of newspapers and periodicals, 
the radio and the use of the mails form a seemingly sub- 
stantial constitutional basis for the exercise of Federal 
regulatory power in this field. 

When violations relatively technical in nature occur, 
the offending member is usually given an opportunity to 
change the objectionable features and the matter is 
closed.** If, however, the violations are more serious or 
are repetitious, the member is given an opportunity to 
compromise the liability incurred.”* The sum considered 
acceptable varies with the seriousness of the offense. 

In exceptionally serious cases, a citation for the suspen- 
sion of the basic permit is issued. To date, it has been 
found necessary to cite only two members of the industry 
for violation of the advertising provisions. The publicity 
attending these citations is usually sufficient to bring 
about a revision of the advertisement, without the need 
of issuing suspension proceedings.’” 

In one of the cases considered serious enough for sus- 
pension proceedings, the advertiser made certain repre- 
sentations considered misleading as tending to give the 
impression that the use of a particular whiskey was di- 
rectly responsible for the success attained by certain in- 
dividuals in their respective commercial and professional 
fields. Included among the testimonials complained of 
was one alleged to have been made by a teacher in a sec- 


117 See p. 967 infra. 


118 1.294 cases closed on appropriate revision in 1938, ADMINISTRATOR’s AN- 
NUAL Report To ConGress (1938) at 5. 


119 14 compromises in 1938. Jd. at 6. 
120 Supra p. 877. 
121 Re: Julius Kessler Dist. Co., F. A. A. Docket No. RS-3. 





THE FEDERAL ALCOHOL ADMINISTRATION 963 


ondary school. The case was settled by the submission 
and acceptance of a substantial offer in compromise. The 
effect of the publicity in this case on other advertisers in 
the industry was such that this theme has not recurred 
in spirits or wine advertisements. 

One of the sections of the Administration devotes its 
entire time to reviewing and passing upon advertisements 
and advertising copy. An opportunity is given the indus- 
try to submit proposed advertising to the Administration 
for its comments and suggestions, and serious violations 
in consequence of this practice are usually averted. Many 
of the members of the industry avail themselves of this 
opportunity.” Publications containing advertisements 
of alcoholic beverages are regularly examined for con- 
formity with the regulations.* Violations are also 
brought to the attention of the Administration by mem- 
bers of the industry, state agencies and other interested 
parties. 

States have adopted the Administration’s regulations, 
either by incorporating the provisions in separate legis- 
lation or by reference, and especially in the case of malt 


122 1,323 conferences held in 1938 with industry members or their agents at 
which 2,981 advertisements were presented and reviewed. Supra note 118. 

It is more to the advantage of the consumer to eliminate false or deceptive 
advertising at its source before dissemination than to impose penalties after 
the damage has been done. In this respect the Federal Alcohol Administration’s 
work has been outstandingly effective in the presently limited field of Federal 
control of advertising. 

123 24.079 publications reviewed in 1938. Supra note 118. 

124 SUMMARY OF STATE ADOPTION OF ADVERTISING REGULATIONS: 

Regulation No.4 Regulation No.5 Regulation No.7 
State (Wine) (Distilled Spirits) (Malt Beverages) 
x 


* 


BED ctivedacccnsevencss 
MN on ccccscseuce 
OO ere 
North Carolina ......... 
PORMGFIVEINE occ ccccccce 


* 


ee 
Wee VRE® b6ccscccse 


KKK MRK KKK OM 
KKK MK RK RK OK OM 


aK KM 


* Has adopted regulations relating to prohibited material only. 
The adoption by a state agency of the Administration’s regulations is generally 
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beverages, have in that manner endeavored to codperate 
with the Administration in the enforcement of the Act. 

No discussion of governmental control of advertising 
would be complete without referring to the efforts of the 
Federal Trade Commission under the Federal Trade 
Commission Act, as amended by the Wheeler-Lea 
Amendment.’ The Amendment (which treats the dis- 
semination of false advertisements as an “unfair or de- 
ceptive act or practice’”’)*** prohibits the dissemination of 
such material by any means for the purpose of inducing, 
or which is likely to induce, directly or indirectly, the 
purchase of food, drugs, devices or cosmetics.*” 

The term “food” is defined as articles used for food 
or drink by man.” It is apparent in view of such all- 
embracing definition that intoxicating beverages are also 
brought under the jurisdiction of the Federal Trade 
Commission Act.’*” The term “false advertisement” is 
defined as an advertisement other than labeling which is 
misleading in a material respect.** 


limited by a proviso that they shall not be applicable where inconsistent with 
state law or other regulations. Many of the states have, of course, adopted 
additional specific requirements necessitated by local conditions. 

125 52 Stat. 114, 15 U. S. C. Supp. IV ax (1938). 

126 Section 12 (b), 52 Stat. 114, 15 U. S. C. Supp. IV, §52 (1938). 

127 Section 12 (a), ibid. 

128 Section 15 (b), 52 Stat. 116, 15 U. S. C. Supp. IV, §55 (1938). 

129 An argument may be made to the effect that the Wheeler-Lea Amendment, 
being an Act later in date than the Federal Alcohol Administration Act and 
covering the same commodities and field may have superseded §5 (f). It is 
the author’s opinion that such a claim would not be tenable. 

Perhaps this concurrent jurisdiction may at some later date bring up prob- 
lems of conflicting interpretations to vex the industry. It is quite probable, 
however, that comity will cause the Commission to defer to the Administration 
in matters concerning the advertising of alcoholic beverages, pursuant to its 
present policy as indicated by its action in closing without prejudice, four cases 
against wine dealers charged with misbranding and false advertising in the sale 
of their products. The cases, according to the orders, were closed because the 
subject ve of the complaints was covered by the Administration’s Regula- 
tion No. 4. F. T. C. Complaints No. 2467, 2623, 2703, 2723. Orders released 
Jan. 27, 1938. Vol. II C. C. H. Trade Reg. Service 8th ed. 17, 119. 

130 Section 15 (a) of the Federal Trade Commission Act, note 128, supra, 
“In determining whether any advertisement is misleading, there shall be taken 
into account (among other things) not only the representations made or sug- 
gested by statement, word, device, sound or any combination thereof, but also 
the extent to which the advertisement fails to reveal facts material in the light 
of such representations or material with respect to consequences which may 
result from the use of the commodity of which the advertisement relates, under 
the conditions as are customary or usual.” This adds a penalty for omission as 
well as commission, but the liberality of interpretation given this provision by 
the Federal Trade Commission remains to be seen. 
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A comparison of the Federal Trade Commission Act 
and the Federal Alcohol Administration Act and the 
regulations issued thereunder shows that the Adminis- 
tration’s requirements and prohibitions are much more 
specific. The Wheeler-Lea Amendment may be said to 
be primarily negative in form while the Federal Alcohol 
Administration Act is both negative and affirmative in 
proscribing false and misleading advertising and requir- 
ing that knowledge be imparted to the consumer. The 
mandatory provisions requiring information to appear in 
advertisements, covers more broadly the needs of the 
consumer and gives him greater protection and informa- 
tion than the mere prohibition in the Federal Trade 
Commission Act against false advertising and “failure to 
reveal material facts.”*™ 

Enforcement of the Administration’s advertising provi- 
sions is definitely simpler because of the power, except 
in the case of the brewer, to suspend permits. In any 
comparison of the efficacy of the Administration’s adver- 
tising enforcement procedure with that available to the 
Federal Trade Commission, there should be considered 
the deterrent effect of the constant supervision by the 
Administration of the advertising practices of industry 
members, and the publicity and relative speed of dispo- 
sition permitted by its processes. On the other hand, the 
enforcement methods available for administering the 
Wheeler-Lea Amendment—by injunction,’ fine or im- 


































131In reporting the bill three members of the House Committee on Inter- 
state and Foreign Commerce in a minority report held that the Wheeler-Lea 
Amendment proposed provisions fell short of giving the consuming public the 
protection to which it was entitled against the false advertising of foods, drugs 
and cosmetics. H. R. No. 1613 Comm. on Int. & For. Comm. on S. 
1077, 75th Cong. Ist Sess. Prof. Milton Handler appraises the advertising 
provisions of the Wheeler-Lea Amendment and reaches the same conclusions, 
The Control of False Advertising under the Wheeler-Lea Act (1939) 6 Law 
AND CONTEMPORARY ProBLEMsS 91. 


132 The injunctive provisions are paralleled by §7 of the Federal Alcohol 
Administration Act which vests United States District Courts with jurisdiction 
of any suit brought by the Attorney General to prevent and restrain violations 
of any of the provisions of the Act, thus permitting an injunction to issue 
against continued violations of the Administration’ s advertising regulations. The 
main reason for having included this means of enforcement in the Wheeler-Lea 
Amendment was to prevent the dissemination of advertisements that might 
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prisonment and, finally, the “cease and desist” order— 
are all more difficult than permit suspension to invoke 
successfully, and their inadequacy to prevent the dissem- 
ination of false or misleading advertisements has else- 
where been set forth.** 

The detail of the Federal Alcohol Administration Act 
and regulations, the simpler procedure in enforcement, 
the greater protection consequently afforded the consumer 
and the aid given to the industry by the Administration 
in providing an opportunity to have advertisements re- 
viewed before dissemination, make for more feasible and 
effective control than that afforded by the Federal Trade 
Commission Act, in view of its limitations heretofore 
discussed. There is also a greater measure of correlation 
between advertising and labeling requirements when they 
are under the control of one agency, than would be the 
case if control of alcoholic beverages advertising were 
vested in the Federal Trade Commission and their label- 
ing in the Food and Drug Administration. The correla- 
tion definitely imparts to the consumer greater protection, 
and should be present since advertising affords but a 
wider field in which to convey information about the 
character, quality and other factors of a particular prod- 
uct, than does the labeling. 


UNFAIR TRADE PRACTICES 


Section 5, subsections (a), (b), (c) and (d), primarily 
prohibit trade practices likely to result in the “tied house” 
or the control of retail outlets by manufacturers and dis- 
tributors."* The practices outlawed were, in the judg- 


ment of Congress, those constituting the principal abuses 


induce purchases of products immediately harmful to the human system. It is 
doubtful that ordinary liquor advertisements would come within such category. 


183 The adequacy of the penalties and the difficulty of enforcing the provi- 
sions are discussed in pp. 103-110 of Prof. Handler’s article. See note 131, 
supra. 

134 Sen. Rep. No. 1215, at 687; Ways and Means Committee hearings on 
ay 8539, at 26, 27; H. R. Rep. No. 1542, at 11 & 12; 79 Cong. Rec. 12181, 
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whereby interstate or foreign commerce was restrained 
and monopolistic control accomplished, and such abuses 
were so prevalent before prohibition that they were re- 
garded by the various agencies conducting surveys of 
liquor enforcement problems, as responsible in a large 
measure for the evils which led to the Eighteenth Amend- 
ment.** Preventing the return of the “tied house” was 
the primary purpose of the section. 

In drafting the section, the Anti-Trust Laws appear to 
have been used as models and, therefore, instead of spe- 
cifically and categorically prohibiting the practices, they 
were hedged with additional provisions which have ren- 
dered the section extremely difficult of enforcement. 

The difficulty becomes apparent when it is realized 
that before a violation of subsections (b) and (c) may 
be proved, three factors must be definitely established. 
First, the retailer must be induced by means of one of the 
prohibited acts*** to purchase some particular product 
from the industry member. Secondly, the inducement 
must occur in the course of interstate or foreign com- 
merce or the practices must have been engaged in to such 
an extent as substantially to restrain or prevent transac- 


185 Supra note 134; WICKERSHAM Report and Fospick AND Scott, supra 
note 14. 


186 Prohibited acts under §5 (b): 


“(1) By acquiring or holding (after the expiration of any existing license) 
any interest in any license with respect to the premises of the retailer; or 
(2) by acquiring any interest in real or personal property owned, occupied, or 
used by the retailer in the conduct of his business; or (3) by furnishing, giving, 
renting, lending, or selling to the retailer any equipment, fixtures, signs, 
supplies, money, service, or other thing of value, subject to such exceptions as 
the Administrator shall by regulation prescribe (Regulation No. 6), having due 
regard for public health, the quantity and value of articles involved, established 
trade customs not contrary to the public interest and the purposes of this sub- 
section; or (4) by paying or crediting the retailer for any advertising, display, 
or distribution service; or (5) by guaranteeing any loan or the repayment of 
any financial obligation of the retailer; or (6) by extending to the retailer 
credit for a period in excess of the credit period usual and customary to the 
industry for the particular class of transactions as ascertained by the Adminis- 
trator and prescribed by regulations by him; (Regulations No. 8, promulgated 
November 29, 1938, ‘the credit period usual and customary’ in the industry 
was found by the Administrator, after public hearings, to be thirty days after 
delivery. In view of the section’s limitations as to proof and jurisdiction, 
effective enforcement of these regulations will very likely be difficult) or 
(7) by requiring the retailer to take and dispose of a certain quota of any of 
such products.” (Italics supplied.) 


4 
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tions in that commerce, or the direct effect of the induce- 
ment must be shown to be such as to prevent, deter, hinder 
or restrict other persons from selling, or offering for sale 
distilled spirits, wine or malt beverages to that retailer 
in interstate or foreign commerce. Finally, the mer- 
chandise must have been purchased to the exclusion, in 
whole or in part, of spirits, wine or malt beverages sold 
or offered for sale by other persons in interstate or for- 
eign commerce. 


In other words, not only must evidence be adduced that 
one of the prohibited acts occurred, but these other fac- 
tors must also be established. Proof of inducement is 
usually very difficult as retailers are reluctant to make 
such admissions because of the fear of violating state 
laws containing similar prohibitions’ or of losing the 
goodwill of the inducing industry member. The existence 
of such inducement in many cases, therefore, is reason- 
ably assumed somewhat on the aptly worded view that 
“they go not there to say Pater Noster.” ** 

After inferring the presence of such inducement, there 
is the additional difficulty of proving the exclusion, in 
whole or in part, of other products, from this particular 
market. The natural inference is sometimes made that 
such exclusion exists, on the assumption that had not this 
particular product been purchased, another would have 
been needed.’*” The presence of seasonal sales, shifts in 
the buying habits of the consumer, differences in inven- 
tories and other factors, have prevented the effective 
development of proof of exclusion by the use of sales 
charts, in a number of instances when this method was 


attempted. In some cases, where the transactions are in 


187 A large number of states have provisions similar to those of §5 (a), (b), 
(c) and (d) of the Federal Alcohol Administration Act, applicable to retailers. 


188 Kerr v. Kerr, 134 App. Div. 141, 18 N. Y. S. 801 (1909). 


139 ]t may be safely said that in most instances, if a particular brand is not 
available to a purchaser, another is usually taken as a substitute. Also in “on 
premise” distribution where no specific brand is asked for, the retailer will 
probably push whatever brand is most advantageous to him. 
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intrastate commerce, their effect on interstate commerce 
is also inferred. 

What would be the reaction of a court faced with an 
order containing findings based upon such inferences, is 
conjectural. The inferences are probably sound, but the 
question has not yet been presented before a competent 
tribunal as the industry appears to prefer to compromise 
the liability incurred and to codperate with the Admin- 
istration in its efforts to enforce the provisions, rather 
than litigate the question. The industry as a whole also 
seems to prefer some sort of Federal control, rather than 
permit certain elements within it to run riot and the 
knowledge that such Federal control exists also serves to 
retard anti-liquor movements. 

In making these inferences it may be said that the Ad- 
ministration in effect is interpreting section 5 (b) and (c) 
as expressly proscribing the enumerated practices and 
making them unfair trade practices per se. It appears 
that such interpretation permits the most effective en- 
forcement. The Administrator in his recent annual 
reports to Congress*” has recommended amendments cate- 
gorically prohibiting the acts enumerated™ and divesting 
the section of its hedging provisions. If enacted, enforce- 
ment of the section would rest on a stronger basis and 
the possibility of an unfavorable decision by the circuit 
court of appeals in respect to the Administration’s pres- 
ent policy would be precluded. 

The Federal Trade Commission Act approaches the 
question of unfair trade practices in a different manner. 
“Unfair methods of competition”*” and “unfair and de- 





140 ADMINISTRATOR'S ANNUAL REpPorRT To Concress (1937), (1938). 


141 The question arises whether the jurisdictional requirements now found in 
§5 (b) and (c) are not necessary in order to give to Congress the power to 
legislate on such practices. It is possible that courts would require proof of 
such jurisdiction, should such new legislation be forthcoming and tested. How- 
ever, as the present requirements now render these two sections very difficult 
to enforce and there is a strong possibility that courts would be lenient with 
new legislation, due perhaps to the nature of the industry regulated, such new 
legislation should be enacted. See §4 H. R. 6219 76th Cong. Ist Sess. 


142 F, T. C. Act, §5, 38 Stat. 719, 15 U. S. C. § 45 (1934). 
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ceptive acts or practices” in commerce, are prohibited. 
The determination of what methods, acts or practices are 
illegal is left to the Commission, rather than setting them 
out in detail as in the Federal Alcohol Administration 
Act. The probable reason for the form of the Federal 
Alcohol Administration Act, as hereinbefore stated, was 
the desire of Congress to prevent a recurrence of the 
social evils which the enumerated practices, when em- 
ployed in the liquor industry, were known to bring. 
Congress did not have before it, and in fact it would not 
be feasible to try to present, a compendium of the effect 
of certain practices on all the different industries within 
the jurisdiction of the Federal Trade Commission Act. 
A trade practice having an adverse effect on one industry, 
might not have the same effect on another. 


For example, section 5 (b) (3) prohibits the giving 
of anything of value to retailers, under the general con- 
ditions of the section, subject to exceptions prescribed by 
the Administrator.“* The provision has been interpreted 
by the Administration as prohibiting “free goods” trans- 
actions, that is, the offering of an extra quantity of a prod- 
uct as a “gift” if a certain amount is purchased. Such 
offers tend to induce retailers to overstock*** and is fol- 
lowed by a natural reaction to “push” the item. In other 
industries, such an effort would appear to be socially un- 
objectionable. In the liquor field it is considered danger- 
ous by reason of the very nature of the article and the 
possible resulting “tied house” relationship. 


143 The Wheeler-Lea Amendment, 52 Stat. 111, 52 Stat. 1028, 15 U. S. C. 
Supp. IV, §45 (1938), added this provision to §5, which will probably have 
the effect of widening the Federal Trade Commission’s interpretation of pro- 
hibited acts. 

144 Regulation No. 6. 


145 Tn effect these “free goods” offers are nothing more or less than quantity 
discounts. The Administration, however, does not appear to consider quantity 
discounts as being within the prohibition of §5 (b) (3), unless accompanied 
by the “gift” of additional goods. It may be that the use of a “free” deal is 
considered by the Administration as causing more overstocking than a mere 
quantity or price discount and therefore undesirable. Cf., Am. Dist. Co. v. 
Wis. Liquor Co. (C. C. A. 7th, April 15, 1939); in the matter of Pennsylvania 
Whiskey Dist. Corp. (N. Y. App. Div., May 4, 1939). 
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The Federal Trade Commission has endeavored to pro- 
hibit the use of “free goods” offers, but mainly where the 
offer is made directly to the consumer.” “Free deals” 
involving sales to retailers, so long as they do not result 
in a price discrimination prohibited by the Robinson- 
Patman Act,’ appear to be considered merely as quan- 
tity discounts and not as illegal, unfair trade practices. 
It is possible that the “ordinary standard of intelligence” 
attributed by the Commission to members of a trade is 
higher than that attributed to the ultimate consumer. 

Co6éperative advertising, that is, the joint payment of 
an advertisement by a retailer and the manufacturer or 
distributor,” is also prohibited by the Administration’s 
interpretation of section 5 (b) (3) as giving the retailer 
“something of value” by decreasing the cost and increas- 
ing the value of the advertisement to such retailer. Large 
signs on the premises of retail establishments which 
exceed in value the limit established by Regulation No. 
6** have been removed pursuant to the suggestion of the 
Administration under its view of section 5 (b) (3).** 
The furnishing of such signs in other industries would 


146 Jn Winston v. Federal Trade Commission, 3 F. (2d) 961 (C. C. A. 3d, 
1925) involving a petition for the enforcement of a cease and desist order 
against the advertising and offering of a “free” deal, the court stated “whether 
advertising some goods as ‘free’ in conjunction with a purchase is unlawfully 
misleading, is to be measured by the ordinary standards of the trade and by 
the Le yd standards of the intelligence of traders.” Also see Samuel Stores, 
F. T. C. Complaint No. 3210, issued August 21, 1937. Dismissed with opinion 
September 1938. Cf., F. T. C. v. Standard Educational Society, 302 U. S. 
112, 58 Sup. Ct. 113, 82 L. ed. 141 (1937). 


147 Section 2 (a) Clayton Act, 49 Stat. 1526, 15 U. S. C. Supp. II, § 13 (1936). 


148 Where the payment for advertising display or distribution service is made 
to the retailer, it is expressly prohibited by §5 (b) (4). In the instances here 
under discussion, payment is made by the manufacturer or distributor directly 
to the newspaper or periodical. The use of codperative advertising for the 
benefit of a retailer, unless it is made available on proportionately equal terms 
to other customers competing in the distribution of such products, is prohibited 
by §2 (d) of the Robinson-Patman Act. Supra note 147. It should be noted 
that under the Federal Alcohol Administration Act this type of aid to the 
retailer is prohibited irrespective of such aid being available to other retail 
outlets, while the chief purpose of the Robinson-Patman Act is to prevent 
price discrimination by “advertising allowances” which are actually in the 
nature of rebates. 


149 A $10.00 limit is prescribed, subject of course to the jurisdictional pro- 
visions of § 5. 


150 ADMINISTRATOR'S ANNUAL REPORT TO Concress (1937). 
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not appear to be socially or legally objectionable, unless 
the provisions of section 2 (e) of the Robinson-Patman 
Act’ were shown to have been violated by adducing 
proof that all purchasers were not accorded on propor- 
tionately equal terms, the opportunity of obtaining such 
advertising services. 

Section 5 (c) of the Act prohibits commercial bribery 
or the offering or giving of bonuses, premiums or com- 
pensation to any officer, employee or representative of a 
trade buyer.*” The present jurisdictional provisions of 
this section likewise have made strict enforcement diffi- 
cult, but the industry has codperated with the Administra- 
tion, finding it to its own advantage to have these practices 
proscribed since in time they become expected of it and 
prove both a nuisance and a heavy expense.*” 

The Trade Commission has in various instances en- 
deavored to prohibit “commercial bribery.” Practices 
such as giving small gratuities as cigars, meals, theater 
tickets, etc., to purchasing agents or employees of prospec- 
tive buyers were declared to be unfair methods of compe- 
tition under the Federal Trade Commission Act, resulting 
in cease and desist orders, which were held by the courts 


151 Supra note 147. A difficult problem arising in the enforcement of the Ad- 
ministration’s position and apt to arise in the enforcement of the Robinson- 
Patman Act would be an advertisement displayed on a building in fact ideally 
situated for advertising purposes but housing a retail distributor. The value 
of the premises for advertising purposes could not be ascertained as estimates 
made by experts in such fields would tend to vary widely. As a practical matter, 
proof that “proportionately equal terms” were not available to other distributors, 
would be almost impossible to adduce. 

152 Trade buyer is defined as “any person who is a wholesaler or retailer.” 
Section 17 (a) (4), 27 U. S. C. Supp. I §211 (a) (1) (1935). See Am. Dist. 
Co. v. Wis. Liquor Co., supra note 145 for a recent dsicussion of §5 (c). 

153 If these practices are used by one member of the industry, other members 
are forced to follow in order to prevent discrimination against their products. 
A similar problem to that faced by the candy industry and the Federal Trade 
Commission in the “break and take” candy trade is presented. There the Com- 
mission prohibited as unfair, certain practices which they found resulted in 
inducing children to gamble, lowered the quality of candy and had a serious 
effect on competition. The cease and desist order was upheld in Federal Trade 
Commission v. Keppel Bros., 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 
(1934) and subsequently similar orders have been sustained. It is probable that 
the Wheeler-Lea Amendment to § 5 of the F. T. C. Act will extend the Commis- 
sion’s jurisdiction over similar practices. The Administration’s task, however, 
is made easier than was the Commission’s, by having these practices explicitly 
prohibited. 
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to be unenforceable.** The Commission, however, since 
the court decisions, has questioned such practices, secured 
stipulations against their use, and has had them con- 
demned at various trade practice conferences. 

Section 5 (a) prohibits exclusive outlet contracts with 
retailers, if they are made in the course of interstate com- 
merce or are engaged in to such an extent as to influence 
interstate commerce.’ As a result of the explicit word- 
ing of this subsection and of similar prohibitions existing 
in most states, few violations have been brought to the 
attention of the Administration. Furthermore, a contract 
of this nature, except in the case of “on premise” beer 
dispensaries, would appear to be economically unsound, 
in view of the spread of consumer demand created for 
nationally advertised brands of “package” goods which 
forces each retailer to carry a wide stock. 

Subsection (d) of section 5, prohibits sales on consign- 
ment or on any basis otherwise than a bona fide sale, 
again if they are made in the course of interstate com- 
merce or engaged in to such an extent as to affect inter- 
state commerce. In the case of strong companies, that is, 
those selling nationally advertised products with a strong 
consumer demand, the retailers are not often in the eco- 
nomic position of being able to exact this type of term 
from the seller. Where, however, the brand is weak or 
the seller is anxious to place his product in a particular 
market, this practice may be more prevalent. The indus- 
try, as a rule, prefers a strict enforcement of this section, 
especially with regard to large purchasers, as such terms 
are usually not advantageous to the seller.’” 

154 New Jersey Asbestos Company v. F. T. C., 264 Fed. 509 (C. C. A. 2d, 


1920); Winslow v. F. T. C., 277 Fed. 206 (C. C. A. 4th, 1921); Hurst v. 
F. T. C., 268 Fed. 874 (Va. 1920). 


155 Cf., §3 Clayton Act, 38 Stat. 731 (1914), 15 U. S. C. §14 (1934). 


156 Prior to the Act certain of the monopoly states, who were in the position 
of being able to dictate to the seller because of their strong economic position 
through the control of a particular market have in some instances required con- 
signment sale terms or required the seller to take as part payment “dead” 
merchandise. (Merchandise on hand previously purchased from other sellers, 
which could not be moved). H. R. Ways and Means Committee hearing on 
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This section is the easiest of these four to enforce as 
only proof that the particular transaction occurred need 
be adduced as in most instances the interstate commerce 
feature is present and none of the additional elements 
necessary to prove a violation of section 5 (b) and (c) 
are required. 

Subsections 5 (a), (b), (c), and (d), are enforced in 
the same manner as the labeling and advertising provi- 
sions. Suspension proceedings are instituted only where 
the violations are serious in nature or are repetitious. In 
most cases, the offending member of the industry is 
warned or given an opportunity to compromise the viola- 
tion provided assurances are given that further violations 
will not occur. As in the case of labeling and advertising, 
violations are brought to the attention of the Adminis- 
tration by its own investigators or by complaints of com- 
petitors or information tendered by state agencies. 

Brewers, who were probably the greatest factor in 
bringing about the enactment of the fair trade provisions 
due to the “tied house” relationships maintained during 
prohibition days with the corner saloons, are not affected 
by these provisions unless the state in which violations 
are committed also has legislation similar to that of the 
Federal Alcohol Administration Act covering intrastate 
transactions. Although many states have adopted such 
legislation, the difficulty of proving the existing jurisdic- 
tional requirement, together with the necessity of bring- 
ing criminal proceedings have made the enforcement of 
these four sections an almost insurmountable obstacle 
with regard to the brewing industry. 

It appears that under the wording of section 5 of the 
Federal Trade Commission Act, especially as recently 
amended by the Wheeler-Lea Act, the Commission, if it 
desired, could prohibit most of the practices specifically 
H. R. 8539 (80-88); H. R. Rep. No. 1542 at 11. The industry members in 
such cases were placed in the unhappy situation of losing a large and valued 


customer or committing a violation of the Act. As the provisions of §5 (d) 
are applicable to state monopolies, this practice has now virtually ceased. 
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set forth in the Federal Alcohol Administration Act. 
However, the Commission has not gone this far in other 
industries, and it is doubtful that it could maintain over 
the alcoholic beverages industry the strict supervision 
which the Federal Alcohol Administration is able to pro- 
vide, nor could it as effectively supervise the “tied house” 
and the antisocial practices detrimental to the public in- 
terest. 

Many of the states have adopted fair trade acts along 
the lines of New York’s Feld-Crawford Act,” providing 
for retail price maintenance, as permitted by the Miller- 
Tydings Act.** This field is of great importance to the 
industry’” but the Administration has not interfered with 
or in any way acted in matters regarding price mainte- 
nance as it does not have any legislation upon which to 
predicate such action. 


INTERLOCKING DIRECTORATES 


One of the purposes of the Federal Alcohol Adminis- 
tration Act was to prevent the unhealthy monopoly which 
existed in the alcoholic beverages industry prior to pro- 
hibition, widely publicized as the “whiskey trust.”*” 
Section 8 (a) of the Act, which prohibits interlocking 
directorates without the approval of the Administrator, 
was thought to limit the possibilities of inter-company 
control tending to stifle competition.” An order of the 
Administrator refusing permission to take office in an 
interlocking directorate is reviewable by the district 
courts of the United States” and taking office in viola- 


157 C, 976 Laws 1935; UNconsoLipatepD Laws (Thompson’s 1939) §§ 2201 
et. seq. 

158 Section 1 Sherman Anti-Trust Act, 50 Stat. 693, 15 U. S. C. Supp. III 
§1 (1937). 

159 See Wolff and Holthausen, Effect of the Fair Trade Acts in the Drug, 
Liquor, and Gasoline Trades (1938) 2 Trave Rec. Rev. 22 for discussion of 
the Fair Trade Act in New York and its effect on the liquor industry. 

160 H. R. Rep. No. 1542 at 15; 79 Cong. Rec. 12185. 

161 This section is patterned on §8 of the Clayton Act, 38 Stat. 732, as 
amended, 15 U. S. C. Supp. II § 19 (1936). 

162 Sec. 8 (a). 
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tion of section 8 is punishable by a fine not exceeding 
$1,000.** 

Interlocking directorates existing at the time of the 
enactment of the Act are not disturbed as section 8 is not 
retroactive. Interlocking directorates with affiliated com- 
panies, who were affiliates at the time of the enactment 
of the Act, are exempted by the provisions of section 
8 (b). These two exemptions may serve to have destroyed 
whatever effectiveness section 8 (a) possessed, as at the 
time of the enactment of the Federal Alcohol Adminis- 
tration Act the distilled spirits industry had already 
crystallized into the existing large units.*** Because of the 
provisions existing in many states requiring a corpora- 
tion engaged in the liquor business within the state to 
organize under its laws, interlocking directorates in 
corporations organized for such purposes are also ex- 
empted.** 

Section 7 of the Clayton Act, prohibiting the acqui- 
sition of stock of other corporations where the effect is 


to lessen competition, is also applicable to the liquor in- 
dustry. This provision is easily evaded, however, by 
purchasing the assets of a corporation and leaving the 


hollow corporate shell.’® 


The scope of this article does not include any argu- 
ment either for or against size in the industry as tending 
toward monopoly. As a matter of fact, though a large 
percentage of the distilled spirits industry is in the hands 
of a few large companies,’ competition among such 


163 Sec. 8 (d). No application has been refused to date. 

164 See testimony and evidence adduced at “Hearings on the Whiskey Dis- 
tilling Industry and Certain Aspects of the Whiskey Importing Industry” before 
the Temporary National Economic Committee. March 14-18, 1939. 

165 Sec. 8 (b) (3) and (4). 

166 38 Stat. 731 (1914), 15 U. S. C. §18 (1934). International Shoe Co. v. 
F. T. C., 280 U. S. 291, 50 Sup. Ct. 89, 74 L. ed. 431 (1930); F. T. C. v. 
Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 175, 71 L. ed. 405 (1926); Arrow- 
Hart v. F. T. C., 291 U. S. 587, 54 Sup. Ct. 532, 78 L. ed. 1007 (1934); U. S. 
v. Republic Steel Corp., 11 F. Supp. 117 (Ohio 1935). 

167 Four large companies and their affiliates (Schenley Distillers Corp., Na- 
tional Distillers Products Corp., Joseph E. Seagram & Sons, Inc., Hiram 
Walker & Sons, Inc.) in 1938 produced 64% of whiskey, held 54% of the total 
stocks of whiskey in bonded warehouses and owned 78% of the total of aged 
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companies for markets and in quality apparently seriously 
exists. The question of monopoly and of size has been 
discussed before, and is now being considered by, the 
Temporary National Economic Committee and its find- 
ings may throw some light on the matter. Obviously, 
merely prohibiting interlocking directorates would have 
but little effect on monopolistic tendencies in view of the 
simple expedient of appointing dummy directors. 


ENFORCEMENT OF THE TWENTY-FIRST AMENDMENT 


The title of the Act states that one of its purposes is 
to enforce the Twenty-first Amendment, section 2 of 
which prohibits “the transportation or importation into 
any State ... for delivery or use therein, of intoxicating 
liquors, in violation of the laws thereof... .”** Other 
enacting legislation’ was provided’*” prohibiting the 
transportation or importation of intoxicating beverages 
into a state which prohibited the use or sale of intoxicat- 
ing beverages containing more than 4% of alcohol by 
volume. The ineffectiveness of this provision can be seen 
from the fact that only one State (Kansas) presently 
comes within its jurisdiction and that State has by court 
decision held that whether beer containing more than 4% 
of alcohol by volume is intoxicating is a question of fact 


whiskey (four years or more old). Statistics presented at hearings, supra 
note 164. 


168 The Twenty-first Amendment has, in effect, been interpreted by the 
Supreme Court as removing the protection of the commerce clause from 
alcoholic beverages. State Board of Equalization v. Young’s Market Co., 299 
U. S. 59, 57 Sup. Ct. 77, 81 L. ed. 38 (1937); Mahoney v. Triner Corp., 304 
U. S. 401, 58 Sup. Ct. 952, 82 L. ed. 1424 (1938). Cf. Jameson v. Morganthau, 
6 L. W. 1316 (U. S. 1939), see supra note 53. This has led to the enactment, 
by many States, of discriminatory and retaliatory legislation involving alcoholic 
beverages. This type legislation has been upheld by the Supreme Court. State 
v. Young, supra; Mahoney v. Triner, supra; Finch v. McKittrick, 59 Sup. Ct. 
256 (U. S. 1939); Indianapolis Brewing Co. v. Michigan, 59 Sup. Ct. 254 
(U. S. 1939). Many grave problems have arisen in the industry because of such 
legislation, which apparently will have to be solved by the states themselves. 

169 Quaere—is the Twenty-first Amendment self-enforcing in view of its simi- 
larity in form and purpose to the Wilson Act, 26 Stat. 313 (1890), 27 U. S. C. 
§121 (1934), and the Webb Kenyon Act, 37 Stat. 699 (1913), 27 U. S. C. 
§ 122 (1934) ? 

170 Sec. 3 Liquor Enforcement Act of 1936, 49 Stat. 1928 (1936), 27 U. S. C. 
Supp. II § 223 (1936). 
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to be determined by a jury.” That apparently leaves to 
the whims of various juries the question of whether Kan- 
sas is entitled to protection under the provisions of such 
statute. 

Section 4 (d) of the Act conditions all basic permits 
upon “compliance with the Twenty-first Amendment.” 
The Administration has taken the position that where a 
permittee transports or imports intoxicating beverages 
into a state in violation of its laws, it has violated the 
provisions of the Twenty-first Amendment and a condi- 
tion of its basic permit and subjects that permit to sus- 
pension.” 

The difficulty is that the permittees as a rule no longer 
transport or import beverages into the dry or monopoly 
states, but the traffic is carried on by bootleggers who 
make their purchases “over-the-counter” in wet states.*" 
In making these sales, however, many permittees engaged 
in a falsification of records required to be kept by whole- 
salers or distillers’ and thus violated the condition of 


the basic permit requiring compliance with all Federal 
laws relating to distilled spirits, wine and malt beverages. 
Suspensions were meted out by the Administrator for 
such violations but most of the distributors now avoid 
that pitfall by making their entries correctly. 

States neighboring dry or monopoly states offer them 
little or no protection and in fact in some cases, stimulate 


171 State v. Owston, 138 Kan. 173, 23 P. (2d) 616 (1934). 

172 Cf., the philosophy of the Liquor Enforcement Act, supra note 170, which 
is applicable to those states only which prohibit all sales of intoxicating liquor 
containing more than 4% of alcohol by volume, and grants them Federal 
aid only if the liquor is not accompanied by the permit which the state law must 
require or the state by its laws prohibits all importation or transportation of 
intoxicating liquor into it. See opinion of Feb. 27, 1937, Gen. Counsel of the 
Treasury Dept. and Dunn v. U. S., 98 F. (2d) 119 (C. C. A. 10th, 1938) holding 
Oklahoma not entitled to protection under Liquor Enforcement Act. 

17% Legislation making such sales illegal, if made with the knowledge that the 
beverages so purchased are destined for delivery into states in violation of state 
law, has been requested. ADMINISTRATOR'S ANNUAL REPORT TO CONGRESS, 
(1938). H. R. 6219, 76th Cong., Ist Sess. contains such a provision. In view 
of the Supreme Court decisions, supra note 16, and the inapt wording of the 
Twenty-first Amendment, the drafting of such legislation raises many serious 
problems. 

174 Section 3318, Rev. Stat. 26 U. S. C. §§ 1208-10 (1934) as amended. 49 Stat. 
1962, 26 U. S. C. Supp. IT §§ 1208- 10 (1936). 
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sales to such states by having a low export tax, while the 
tax for state consumption is substantially higher. This 
has been remedied in some instances, notably Kentucky, 
Florida and Texas. Several states provide some small 
measure of protection by limiting large sales within the 
state to licensees, but these provisions have been found 
difficult of enforcement. 

The dry states, although uniformly asking for Federal 
protection, in effect permitted and even encouraged illicit 
liquor traffic to thrive within their own borders to such 
an extent that city governments, in one state, issued per- 
mits to engage in the liquor business explicitly prohibited 
by state law. It is naturally difficult for the Federal 
government to protect such states, when no coéperation 
is extended by the states themselves. 


SUGGESTED LEGISLATIVE, ADMINISTRATIVE AND 
PROCEDURAL CHANGES 


As previously indicated, the Act should be amended 
by placing brewers under permits’” and repealing the 
existing restrictive provisions for the enforcement of sec- 
tion 5 in the case of malt beverages.’ The effect of such 
changes would place brewers in the same position as other 
members of the liquor industry and through the control 
which could then be exercised over such brewers, the 
more immediate “tied house” evils could be eliminated 
and the malt beverages labeling and advertising regula- 
tions could be easily and effectively enforced. 

Section 5 (b) and (c) should be amended by explicitly 
and categorically forbidding the trade practices enumer- 
ated in such sections and by omitting the restrictive pro- 
visions now present which have made these sections so 
difficult to enforce.’” 

Some sanctions should be provided for the enforcement 
of the provisions of section 2 (h), relating to the filing 


175 Supra p. 848. 
176 Supra note 71. 
177 Supra p. 967. 
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of reports by members of the industry. This legislation 
may be patterned either after the provisions found in 
laws requiring reports from members of the industry 
by the Alcohol Tax Unit, Bureau of Internal Revenue’” 
or by further conditioning basic permits upon compliance 
with the provisions of such section 2 (h). 

Appropriate legislation, permitting a more effective 
enforcement of the Twenty-first Amendment should be 
enacted. If such legislation is not forthcoming, or if it 
is found unfeasible by reason of the inaptly drawn Twen- 
ty-first Amendment, a change in the amendment itself 
should be contemplated. The difficulty and perhaps prac- 
tical impossibility of effecting such a change is recog- 
nized, but unless this is done it appears that the problem 
of protecting their borders and of eliminating the illicit 
liquor traffic must be left to the states themselves.*” 

These legislative changes have been recommended by 
the Administrator in his annual reports, but have not 
yet been enacted. The suggested change in the status of 
brewers has been the subject of opposition lobbying. 

The question of the effective date of an order should 
be clarified by an appropriate amendment to section 4 (h) 
of the Act. Under the existing provisions and practice, 
the permittee has ten (10) days within which to ask for 
reconsideration of the order, and sixty (60) days from 
the denial of such petition within which to file an ap- 
peal. The suspensions are usually imposed within such 
period, and therefore, there may arise the anomaly of an 
appeal reversing an order imposing a suspension already 
suffered. 

The problem is further complicated by the fact that 
the existing provisions may be interpreted as giving the 
permittee sixty (60) days from the time permitted to file 

178 Supra note 174. 


179 Supra p. 979. 


180 ADMINISTRATOR'S ANNUAL Report To Concress (1937), (1938). A bill 
to effect such changes has been introduced by Mr. Daughton, H. R. 6219, 76th 
Cong. Ist sess. 
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a petition for reconsideration, or from the denial thereof, 
in which to decide whether an appeal will be filed, and 
that the order is not effective within such period. This 
interpretation would allow the permittee an opportunity 
to prepare himself for a long siege of inactivity by inten- 
sive operations in the interim between the issuance of the 
order and its first effective date, or by allowing him to 
forestall a suspension during the exceptionally busy sea- 
sons, and thereby seriously limit the effectiveness of such 
sanction. 


It is suggested that section 4 (h) be amended so as to 
make the orders effective within ten (10) days after the 
denial of a petition for reconsideration, unless there is 
filed within that period, a written notice of contemplated 
appeal. The filing of such notice would stay the order 
for thirty (30) days after the date of the order or the 
denial of the petition for reconsideration. The existing 
provisions for a stay upon filing of the appeal should 
remain unchanged. 

The clause found in the American Bar Association 
Administrative Law Bill’ permitting the appellate 
courts to impose damages where the appeal is purely for 
the purpose of delay’” should also be incorporated in the 
Act in order to prevent frivolous appeals, which could be 
widely and effectively used in a seasonal industry of this 
type. 

CONCLUSION 

The industry as a whole, wants the Administration to 
continue in existence and to adhere to its present enforce- 
ment policies, so as to protect it from unscrupulous mem- 
bers within its own ranks and also prevent the acceleration 
of a growing movement for dry legislation. The centrali- 
zation of control within the agency is greatly to the 
advantage of the industry as it limits the number of 


181 Introduced by Senator Logan. S. B. No. 915, 76th Cong., Ist sess. 
182 Jd. § 5, 
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governmental units to be dealt with, assumes some sem- 
blance of integrated policy and diminishes the possibili- 
ties of conflicting binding decisions in correlated fields. 
The industry is particularly interested in this phase be- 
cause of its present problems of having to cope with strict 
Federal and state and sometimes county and city control.*** 

By holding hearings on regulations and proposed 
amendments, the Administration also serves the purpose 
of acting as a clearing house for new and progressive 
ideas by the members of the industry, somewhat in the 
manner of the Trade Practice Conferences of the Federal 
Trade Commission. Meetings with state control units 
are also fostered, assuring some measure of codperation 
between the states, the Administration and the industry, 
and promoting a correlation of enforcement policies and 
legislation. 

The consumer should be a strong proponent of the 
Administration, as it provides him with protection by 
assuring a measure of truthful and informative labeling 
and advertising which would not be available under other 
acts. The dry element should also approve of the efforts 
of the Administration in holding the industry in line and 
endeavoring to reduce its anti-social aspects. 

A study of the procedure should satisfy the legal prac- 
titioner that the requisites of a fair hearing and of judicial 
safeguards through review are present. Taken as a whole, 
the procedure and policy of the Administration compare 
favorably with those of other Federal administrative 
agencies. 


183 Sturges, supra note 115. 


184 Sec. 2 (e) F. A. A. Act; Eight such conferences were attended in 1938. 
ADMINISTRATOR'S ANNUAL Report TO ConGress (1938) at 2, 3. 
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LEGAL ASPECTS OF THE TENNESSEE 
VALLEY AUTHORITY 
HELEN M. MARTELL 
Member of the District of Columbia Bar 


I. THe RIGHTS OF THE ELECTRIC COMPANIES 


The Supreme Court on January 30, 1939, declined for the second 
time, by a 5 to 2 decision, to pass on the validity of the immense 
government project initiated by the Tennessee Valley Authority Act 
in 1933, on the ground that the fourteen electric companies in whose 
territory the TVA was operating had no standing to question its 
constitutionality, since no legal right was directly invaded.’ 

While the Court did not pass on the merits of the controversy, it 
is unlikely that there will be any further test of the Act or the program 
as a whole, and its effect will be the same as though its constitution- 
ality were affirmatively upheld. This leaves the TVA in the anom- 
alous position of existing pursuant to a possibly unconstitutional 
exercise of Congressional power, but being able to continue its 
extensive program because no person is in a position to interfere. 
The enormous investment already made by the government in the 
TVA project, and the rapid rate at which this investment is increas- 
ing no doubt was considered by the Court and would weigh even 
more heavily against any future contestant. 

The decision is the more surprising in view of the holding in the 
case of Ashwander v. TV A.* In that instance preferred stockholders 
sued to restrain the consummation of a contract for the sale of trans- 
mission lines by the company to the TVA. It was held that the 
stockholders were entitled to a consideration of the constitutionality 
of the disposal, by the Authority, of electric power generated at 
Wilson Dam. If stockholders in a derivative action are entitled to a 
decision, without any showing of bad faith, or abuse of discretion by 
the directors, or irreparable injury to themselves,‘ a fortiori, the com- 
panies whose interests and existence are directly affected should be 
able to test the constitutionality of the Act. The decision in the 
Ashwander case, however, was limited to upholding the constitutional 





a... Stat. 58 (1933), as amended 49 Stat. 1075 (1935), 16 U. S. C. § 831 
(1934). 

2 Tennessee Electric Power Company v. Tennessee Valley Authority, 59 Sup. 
Ct. 366, 83 L. ed. (adv. op.) 341 (U. S. 1939). 

3297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 (1936), reh. den., 297 U. S. 
728, 56 Sup. Ct. 588, 80 L. Ed. 1010 (1936). 

4 Cf., Dodge v. Woolsey, 18 How. 331, 341-346, 15 L. ed. 401 (U. S. 1855). 
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authority for the construction of the Wilson Dam pursuant to the 
National Defense Act of 1916° and for the disposition of the electric 
energy there generated. The Court expressly disclaimed passing on 
the validity of any other dam or power development in the Tennessee 
Valley or as to the constitutionality of the TVA Act. 

One distinction between the Ashwander case and the recent con- 
troversy was that the subject matter of the former was a specific 
contract entered into between the Authority and the Alabama Power 
Company, while the later case was an attack on the Act and program 
of the TVA in general. This, however, seems of little consequence 
and the real answer to the conflicting principles appears to lie in the 
change in personnel of the Supreme Court.® 

The majority of the Court in the Tennessee Electric Power Com- 
pany case held that neither the charters of the companies nor their 
local franchises involved the grant of a monopoly or conferred any 
contractual or property right to be free of competition,’ and “that 
the damage consequent on competition, otherwise lawful is in such 
circumstances damnum absque injuria.” Since the determination of 
Massachusetts v. Mellon® it has been settled that as a taxpayer the 
companies would have no standing to question a Federal expenditure. 
The decisions also hold that a company can not question provisions 
affecting its competitors ;* and Frost v. Corporation Commission of 
Oklahoma,’ the case most relied on by the plaintiffs, is distinguish- 
able from the recent case in that state action was not involved in the 


5 39 Stat. 166 (1916), 50 U. S. C. §79 (1934). 


6 Although the constitutionality of the Wilson Dam project was upheld by 
an 8 to 1 decision (McReynolds, J., alone dissenting), on the question of the 
right of the stockholders to sue, the Court divided 5 to 4. Of those favoring 
the right of the stockholders to a decision, Sutherland and Van Devanter, JJ., 
were no longer on the Court, and Butler and McReynolds, JJ., again upheld 
the right of the plaintiffs to a decision on the merits; but Hughes, C. J., felt 
in the later case the —, had no standing. 

Cf., U. S. v. Butler, 29/ U. S. 1, 57, 56 Sup. Ct. 312, 80 L. ed. 477 ere 
Collier, Judicial Bootstraps a the ‘General Welfare Clause: The A.A.A 
Opinion’ (1936) 4 Geo. Was. L. Rev. 211. 


7 Cf., Joplin v. Southwest Missouri Light Co., 191 U. S. 150, 24 Sup. Ct. 43, 
48 L. ed. 127 (1903); Helena Water Works Co. v. Helena, 195 U. S. q 
25 Sup. Ct. 40, 49 L. ed. 245 (1904); Madera Water Works v. Madera, 228 
U. S. 454, 33 Sup. Ct. 571, 57 L. ed. 915 (1913) ; Green v. Frazier, 253 U. S. 
233, 40 Sup. Ct. 499, 64 'L. ed. 878 (1920); Puget Sound Power & Light 
Co. v. Seattle, 291 U. S. 619, 54 Sup. Ct. 542, 78 L. ed. 1025 (1934), reh. den., 

292 U. S. 603, 54 Sup. Ct. 712, 78 L. ed. 1466 (1934). 

8 262 U. S. 447, 487-489, 43 Sup. Ct. 597, 601, 67 L. ed. 1078 (1923). 


® Interstate Commerce Commission orders: Edw. Hines Trustees y. U. S., 
263 U. S. 143, 44 Sup. Ct. 72, 68 L. ed. 216 Gogo. ; Sprunt & Son v. U. S., 281 
U. S. 249, 50 Sup. Ct. 315, 74 L. ed. 832 (1930 

10278 U. S. 515, 49 Sup. Ct. 235, 73 L. ed. ea (1929). Where permit was 
required to enter into the business of operating cotton gins, the grant was 


exclusive against any person attempting to operate a gin without obtaining a 
permit. 
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latter, and none of the companies appealing held or were required to 
have certificates of convenience and necessity in connection with their 
operations. The better view, however, would seem to be expressed 
in the dissenting opinion of Mr. Justice Butler, that the complainants 
are entitled to a decision on the constitutional question since they 
“allege facts that unmistakably show that each has a valuable right 
as a public utility, nonexclusive though it is, to serve in territory 
covered by its franchise, and that, inevitably, the value of its business 
and property used will suffer irreparable diminution by defendant’s 
program and acts complained of. If because of conflict with the Con- 
STITUTION, the Act does not authorize the enterprise formulated and 
being exercised by defendants, then their conduct is unlawful and in- 
flicts upon complainants direct and special injury of great conse- 
quence.” 

The Tennessee Valley Authority program has received a tremen- 
dous impetus, which would probably not be available in any future 
similar undertaking by the government, in the loans and grants made 
by the Public Works Administration, under the authority of the 
various Emergency Relief Appropriation Acts and Title II of the 
National Industrial Recovery Act,’* to municipalities in the Tennessee 
Valley area for the construction of plants for the use of TVA power. 
Numerous actions had been instituted to enjoin these, and other sim- 
ilar activities throughout the country,’* and in many cases injunctions 
were granted by the lower Federal courts. However, the Supreme 
Court held that electric power companies, operating in municipalities 
under non-exclusive franchises, had no standing in equity to question 
loan and grant agreements between municipalities and the Federal 
Emergency Administrator of Public Works, contemplating the fur- 
nishing of Federal funds to compete with the companies, on the ground 
that Title II of the National Industrial Recovery Act and the Emer- 
gency Relief Appropriation Act of 1935 are unconstitutional.* Mu- 


11 Federal Emergency Relief Act of 1933, 48 Stat. 55 (1933), extended 49 
Stat. 119 (1935), 16 U. S. C. §721 (1934) ; Emergency Relief Appropriation 
Act of 1935, 49 Stat. 115 (1935), amended 49 Stat. 1134 (1936), extended 
50 Stat. 597 (1937), 16 U. S. C. Supp. § 728 (1935-1938); Emergency Relief 
Appropriation Act of 1936, 49 Stat. 1608 (1936), amended 50 Stat. 357 (1937), 
and 52 Stat. 817 (1938), 16 U. S. C. Supp. §728 (1935-1938) ; Emergency 
Relief Appropriation Act and Public Works Administration Extension Act of 
1937, 50 Stat. 352 (1937), amended 52 Stat. 817 (1938), 16 U. S. C. Supp. 
§ 728 (1935-1938) ; Work Relief and Public Works Appropriation Act of 1938, 
52 Stat. 809 (1938), 16 U. S. C. Supp. §728 (1935-1938). 

1248 Stat. 200 (1933), 40 U. S. C. §401 (1934). 


18 In March 1937, the Public Works Administration reported that 92 actions 
had been instituted to enjoin construction of non-Federal power projects. 4 L. W. 
797 (1937). 

14 Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 300, 82 L. ed. 
374 (1938). 
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nicipalities have the right to operate electric power plants, to borrow 
money for such purposes and to compete with power companies. If 
the business of the company “be curtailed or destroyed by the opera- 
tions of the municipalities, there will be but lawful competition from 
which no legal wrong results.” The Court then asks, “Can anyone 
who will suffer injurious consequences from the lawful use of money 
about to be unlawfully loaned maintain a suit to enjoin the loan?”; 
and replies to its own question, “An affirmative answer would pro- 
duce novel and startling results.” It will be seen that the decision 
in the appeal by the fourteen electric companies follows this decision. 
The result of the Alabama Power Company case disposed of a num- 
ber of such cases which were then pending.’® Similar conclusions 
had been reached by various lower Federal courts; *® however, other 
holdings had been to the effect that the Federal power would not 
extend to assistance in the erection of plants of purely intrastate 
utilities.** 

The right of a municipality to compete with private utilities, in the 
absence of any contract restriction, has been upheld in previous cases 
before the Supreme Court; and the possibility of ruinous competition 
has been considered insufficient to justify the implication of such a 
contract.*® In fact, a contract not to grant to any person or corpora- 
tion the same privileges it had given to plaintiff was construed not 





15 Duke Power Co. v. Greenwood County, 302 U. S. 485, 58 Sup. Ct. 306, 
82 L. ed. 381 (1938); Iowa City Light & Power Co. v. Ickes, 91 F. (2d) 
W3 (App. D. C. 1937), remanded with directions to vacate decree and dismiss, 
302 U. S. 769, 58 Sup. Ct. 2, 82 L. ed. 597 (1937); California Water Service 
Co. v. Redding, 304 U. S. 252, 58 Sup. Ct. 865, 82 L. ed. 1323 (1938); Tenn- 
essee Electric Power Co. v. Ickes, 22 F. Supp. 639 (D. C. 1938), aff’d, 304 
U. S. 541, 58 Sup. Ct. 947, 82 L. ed. 1517 (1938); Carolina Power & Light 
Co. v. South Carolina Public Service Authority, 94 F. (2d) 520 (C. C. A. 4th, 
1938), cert. den., 304 U. S. 578, 58 Sup. Ct. 1048, 82 L. ed. 1541 (1938); West 
Tennessee Power & Light Co. v. Jackson, 97 F. (2d) 979 (C. C. A. 6th, 1938), 
cert. den., 59 Sup. Ct. 87, 83 L. ed. (adv. op.) 21 (U. S. 1938); Missouri 
Public Service Corporation v. Fairbanks, Morse & Co., 95 F. (2d) 11 (C. C. A. 
8th, 1938) ; Mississippi Power Co. v. Aberdeen, 95 F. (2d) 990 (C. C. A. 5th, 
1938) ; Metropolitan-Edison Co. v. Ickes, Kentucky-Tennessee Light & Power 
Co. v. Ickes, 22 F. Supp. 639 (D. C. 1938); Washington Water Power Co. 
v. City of Coeur d’Alene, 24 F. Supp. 790 (Idaho 1938). 

16 City of Allegan v. Consumers’ Power Co., 71 F. (2d) 477 (C. C. A. 6th, 
1934), cert. den., 293 U. S. 586, 55 Sup. Ct. 100, 79 L. ed. 681 (1934); Ar- 
kansas-Missouri Power Co. v. City of Kennett, Missouri Public Service Co. 
v. City of Trenton, 78 F. (2d) 911 (C. C. A. 8th, 1935), modified, 80 F. (2d) 
520 (C. C. A. 8th, 1935); Missouri Utilities Co. v. City of California, 8 F. 
Supp. = (W. D. Mo. 1934), appeal dismissed 79 F. (2d) 1003 (C. C. A. 
8th, 1935). 

17 Missouri Public Service Co. v. City of Concordia, 8 F. Supp. 1 (W. D. 
Mo. 1934); Washington Water Power Co. v. City of Coeur d’Alene, 9 F. 
Supp. 263 (Idaho 1934). 

18 Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. S. 258, 270, 13 Sup. 
Ct. 90, 36 L. ed. 963 (1892); Joplin v. Southwest Missouri Light Co., supra 
note 7, at 156; Helena Water Works v. Helena, supra note 7, at 388, 392; 
Jones v. Portland, 245 U. S. 217, 224, 38 Sup. Ct. 112, 62 L. ed. 252 (1917). 








THE TENNESSEE VALLEY AUTHORITY 987 


to preclude the city itself from building waterworks.*® A tax may be 
imposed on private power companies, and the rival municipal plant 
exempted, without offending the equal protection clause of the Four- 
teenth Amendment to the ConstiTuTION ; *° and the business of the 
private company may even be taxed by the city to help its municipal 
plant succeed.*4 Furthermore, the city is not bound to conduct the 
business at a profit. It would, however, seem that the Court would 
be justified, at suit of the injured company, in considering the validity 
of the exercise of the power pursuant to which such competition is 
fostered and encouraged, and that such consideration would not have 
conflicted with the decided cases. 

The power to declare a legislative enactment void is one which the 
judge will shrink from exercising in any case where he can conscien- 
tiously decline the responsibility,?* and the courts in a long line of 
decisions have devised numerous self-restraints in this respect.* 


19 Knoxville Water Co. v. Knoxville, 200 U. S. 22, 35, 26 Sup. Ct. 224, 
50 L. ed. 353 (1906). 

20 South Carolina Power Comm. v. South Carolina Tax Comm., 52 F. (2d) 
515, 524 (E. D. S. C. 1931); aff'd, 286 U. S. 525, 52 Sup. Ce. 4, 76 L.. 
ed. 1268 (1932). 

21 Madera Water Works v. Madera, supra note 7. 

22 Puget Sound Power & Light Co. v. Seattle, supra note 7. 


23 CooLEy’s CONSTITUTIONAL LimitTaTIons (8th ed. 1927) 322; see Hylton 

U. S., 3 Dall. 171, 175, 1 1. ed. 556 (CU. S. 1796); Ex parte Garland, 4 
Wall, 333, 382, 18 L. ed. 366, 371 (U. S. 1867) dissent by Miller, J.; Nicol 
v. Ames, 173 U. S. 509, 514, 19 Sup. Ct. 522, 43 L. ed. 786 (1899); Adkins 
v. Children’s Hospital, 261 U. S. 525, 544, 43 Sup. Ct. 394, 67 L. ed. 785, 790 
(1923); overruled, West Coast Hotel Co. v. Parrish, 300 U. S. 379, 400: 
57 Sup. Ct. 578, 586; 81 L. ed. 703, 713 (1937); Blodgett v. Holden, 275 
U. S. 142, 147, 148, 48 Sup. Ct. 105, 72 L. ed. 206, 210, 211 (1927) dissent 
by Holmes, J., modified, 276 U. S. 594, 48 Sup. Ct. 105, 72 L. ed. 206 (1928). 

24 The Court will not pass upon a constitutional question if there is some other 
ground upon which - case may be disposed of. Siler v. Louisville & Nash- 
ville R. R., 213 U. 175, 191, 29 Sup. Ct. 451, 53 L. ed. 753 (1909); Light 
v. U.S, 2200U.S. 253, 538, 31 Sup. Ct. 485, 55 L. ed. 570 (1911). 

Every presumption is in favor of a congressional enactment. Buttfield v. 
Stranahan, 192 U. S. 470, 492, 24 Sup. Ct. 349, 48 L. ed. 525 (1904); Adkins 
v. a Hospital, supra note 23, at 544; U.S. v. Butler, supra note 6, 
at 3 

The incompatibility of an Act of Congress with the Constitution must be 
clear before it will be pronounced invalid. Calder v. Bull, 3 Dall. 386, 399, 
1 L. ed. 648 (U. S. 1798); Dartmouth College v. Woodward, 4 Wheat. 518, 
4 L. ed. 629 (U. S. 1819); Ogden v. Saunders, 12 Wheat. 213, 270, 6 L. ed. 
606 (U. S. 1827); Ex Parte Garland, supra note 23, at 382, dissent of Miller, 
J. The Legal Tender Cases, 12 Wall. 457, 531, 20 L. ed. 287 (U. S. 1870); 
The Sinking Fund Cases, 99 U. S. 700, 718, 25 L. ed. 496 (1878); The Trade- 
Mark Cases, 100 U. S. 82, 96, 25 L. ed. 550 (1879); Nicol v. Ames, supra 
note 23, at 514; Cincinnati Soap Co. v. U. S., 301 U. S. 308, 313, 57 Sup. Ct. 
764, 767, 81 L. ed. 1122 (1937). 

As between two possible interpretations, by one of which a statute would 
be unconstitutional and by other valid, the courts will adopt the one that will 
save the act. U. S. v. Coombs, 12 Pet. 72, 76, 9 L. ed. 1004 (U. S. 1838); 
Mugler v. Kansas, 123 U. S. 623, 661, 8 Sup. Ct. 273, 31 L. ed. 205 (1887); 
Knights Templars’ Indemnity Co. v. Jarman, 187 U. S. 197, 205, 23 Sup. Ct. 
108, 47 L. ed. 139 (1902); U.S. v. Delaware & Hudson Co., 213 U. S. 366, 
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However, the government of the United States is one of enumerated 
powers and has only such as are expressly conferred on it by the 
CONSTITUTION or are to be reasonably implied from those granted.”* 
When Congress adopts measures which are prohibited by the Const!- 
TUTION or passes laws for the accomplishment of objects not entrusted 
to the government, it becomes the duty of the court to say that such 
acts are not the law of the land.2® The legislative and judicial are 


407, 29 Sup. Ct. 527, 53 L. ed. 836 (1909); Plymouth Coal Co. v. Pennsyl- 
vania, 232 U. S. 531, 546, 34 Sup. Ct. 359, 58 L. ed. 713 (1914) ; Blodgett v. 
Holden, supra note 23, at 147, 148, dissent of Holmes, J. 

A court may not declare a statute unconstitutional solely on the grounds of 
unjust or oppressive provisions. CooLrEy, op. cit. supra note 23, at 341; see 
Veazie Bank v. Fenno, 8 Wall. 533, 548, 19 L. ed. 482 (U. S. 1869) ; Champion 
v. Ames, 188 U. S. 321, 363, 23 Sup. Ct. 321, 47 L. ed. 492 (1903) ; McCray 
v. U. S., 195 U. S. 27, 54-58, 24 Sup. Ct. 769, 49 L. ed. 78 (1903); Standard 
Oil Co. v. U. S., 221 U. S. 1, 106, 31 Sup. Ct. 502, 55 L. ed. 619 (1911). 

The responsibility of the Congress for oppressive legislation is not to the 
courts but to the people by whom its members are elected. Gibbons v. Ogden, 
9 Wheat. 1, 196, 6 L. ed. 23 (U. S. 1894); Spencer v. Merchant, 125 U. S. 
345, 355, 31 L. ed. 763 (1888); Northern Securities Co. v. U. S., 193 U. S. 
197, 351, 24 Sup. Ct. 436, 48 L. ed. 679 (1904); McCray v. U. S., supra, at 55; 
U.S. v. Butler, supra note 6, at 79. 

The judiciary can not pass upon the discretion of Congress, or consider 
the evils arising from the execution of a legislative power. First Employers 
Liability Cases, 207 U. S. 463, 492, 28 Sup. Ct. 141, 52 L. ed. 297 (1908) ; 
Green v. Frazier, supra note 7, at 240. 

The courts will not go beyond the inquiry whether the means are forbidden 
by the Constitution. Interstate Commerce Comm. v. Brixson, 154 U. S. 447, 
473, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). 

If the legislation is an appropriate means to a constitutional end, the decision 
of Congress as to the degree of necessity for the adoption of that means is final. 
Norman v. Baltimore & Ohio R. Co., 294 U. S. 240, 311, 55 Sup. Ct. 407, 79 
L. ed. 885 (1935). 

Where the constitutional validity of a statute depends upon the existence 
of facts, and the question of what the facts establish is a fairly debatable one, 
it is not uu for the judge to set up his opinion against the lawmaker. 
Radice v. N. 64 U. S. 292, 294, 44 Sup. Ct. 325, 68 L. ed. 690 (1924). 

The Rag is aie authority to avoid an act of Congress because the 
result of the enforcement might indirectly affect subjects not within the powers 
delegated to Congress. McCray v. U. S., supra, at 59, 63; Arizona v. Cali- 
fornia, 283 U. S. 423, 456, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931). 

The motives which inspired the passage of a statute will not be considered 
in determining its validity. CooLty, op. cit. supra note 23, at 348; see In re 
a 165 U. S. 526, 536, 17 Sup. Ct. 444, 41 L. ed. 813 (1897); McCray 

S., supra, at 55; Weber v. Freed, 239 U. S. 325, 329-330, 36 Sup. Ct. 
ia, 60 L. ed. 308, 310 (1915); Smith v. Kansas City Title & Trust Co., 255 
U. S. 180, 209, 210, 41 Sup. Ct. 243, 65 L. ed. 577 (1921); Arizona v. Cali- 
fornia, supra, at 455. 

Another motive, not shown on the face of an act, which might have con- 
tributed to its passage, will not invalidate the Act. U.S. v. Doremus, 249 U. S 
86, 93, 94, 39 Sup. Ct. 214, 63 L. ed. 493, 497 (1918). 

25 See Martin v. Hunter’s Lessee, 1 Wheat. 304, 326, 4 L. ed. 97 (U. S. 
1816) ; McCulloch v. Maryland, 4 Wheat. 316, 405, 4 L. ed. 579 (U. S. 1819) ; 
U. S. v. Harris, 106 U. S. 629, 635, 1 Sup. Ct. 601; 27 L. ed. 290 (1882): 


Kansas v. Colorado, 206 U. S. 46, 81, 27 Sup. Ct. 655, 51 L. ed. 956, 968 
(1907); U.S. v. Butler, supra note 6, at 63. 

26 McCulloch v. Maryland, supra note 25, at 423; Hepburn v. Griswold, 8 
Wall. 603, 610, 19 L. ed. 513, 522 (U. S. 1870), overruled The Legal Tender 


— supra note 24, at 553; Northern Securities Co. v. U. S., supra note 24, 
at 3 
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codrdinate departments of the government and neither may encroach 
upon the domain of the other ;?" legislators are the ultimate guardians 
of the people in quite as great a degree as the courts.”* The judiciary 
has no power, per se, to review and annul acts of Congress on the 
ground that they are unconstitutional, and may only consider that 
question when the justification for some direct injury, suffered or 
threatened, presenting a justiciable issue, is made to rest upon such 
an act.2° Then the power exercised is that of ascertaining and declar- 
ing the law applicable to the controversy. The court enjoins in effect 
not the execution of the statute, but the acts of the official, the statute 
notwithstanding.®° 

In spite of this great respect accorded to congressional declarations, 
the Court has found it necessary from time to time to inquire into 
the direct and necessary effect of a statute in determining its validity.™* 
To quote the Court in an early case “. . . we cannot shut our eyes 
to matters of public notoriety and general cognizance. When we take 
our seats on the bench we are not struck with blindness and for- 
bidden to know as Judges what we see as men.”*? And in the case 
of Mugler v. Kansas** the Court explained that it was not bound by 
mere forms, or to be misled by mere pretenses, and if a statute has 
no real or substantial relation to the objects for which it purports 
to be enacted, it is the duty of the courts to so adjudge. Congress 
may not, under the pretext of executing a delegated power, pass laws 
for the accomplishment of objects not entrusted to the Federal gov- 
ernment ;** and beneficial aims, however great or well directed, can 
not serve in lieu of constitutional power.*® 

In the Child Labor Tax case,®* the Court declared that an act of 


27 CooLey, op. cit. supra note 23, at 332; see Veazie Bank v. Fenno, supra 
note 24. at 548; The Sinking Fund Cases, supra note 24, at 718; The Trade 
Mark Cases, supra note 24, at 96. 

28 See Missouri, Kansas & Texas Ry. Co. v. May, 194 U. S. 267, 270, 24 
Sup. Ct. 638, 48 L. ed. 971 (1904). 

29 Massachusetts v. Mellon, supra note 8, at 488. 

80 See Burton v. U. S., 196 U. S. 283, 295, 25 Sup. Ct. 243, 49 L. ed. 482 
(1905); Blair v. U. S., 250 U. S. 273, 279, 39 Sup. Ct. 468, 63 L. ed. 979 
(1919) ; Massachusetts v. Mellon, supra note 8, at 488. 

81 See Collins v. New Hampshire, 171 U. S. 30, 33-34, 188 Sup. Ct. 768, 
43 L. ed. 60 (1898); Standard Oil Co. v. Graves, 249 U. S. 389, 394, 39 Sup. 
Ct. 320, 63 L. ed. 662 (1919). 

82 Ho Ah Kow v. Nunan, 12 Fed. Cas. No. 6546, at 255 (Calif. 1879). 

38 Supra note 24. 

84 See Hammer v. Dagenhart, 247 U. S. 251, 276, 38 Sup. Ct. 529, 62 L. ed. 
1101 (1918); Linder v. U. S., 268 U. S. 5, 17, 45 Sup. Ct. 446, 69 L. ed. 819 
(1925): U. S. v. Constantine, 296 U. S. 287, 294, 295, 56 Sup. Ct. 223, 80 
L. ed. 233 (1935). 

85 See Carter v. Carter Coal Co., 298 U. S. 238, 291, 56 Sup. Ct. 855, 80 
L. ed. 1160 (1936). 

36 Bailey v. Drexel Furniture Co., 259 U. S. 20, 37, 42 Sup. Ct. 449, 66 
L. ed. 817 (1922). 
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Congress which on its face is designed to penalize conduct, the regu- 
lation of which is reserved to the states, can not be sustained by call- 
ing the penalty a tax. If this law were upheld, Congress could 
control any of the powers reserved to the state by enacting a detailed 
measure of regulation and enforce it by a so-called tax upon departure 
from it. So also the Railroad Retirement Act was invalidated as an 
attempt, under the guise of the interstate commerce power, to regu- 
late the relation between employer and employee.** The processing 
tax levied pursuant to the Agricultural Adjustment Act was declared 
unconstitutional since on its face, though called a tax, it was for a 
purpose other than raising revenue for the support of the pe. 
ment.®® ' 

The Court also refused to accept the statements of Congress as to 
the existence of an emergency, in considering a law regulating rents 
in the District of Columbia, and held the statute unconstitutional since 
the emergency no longer existed.*® In the Wolff Packing Company 
case*® it was held that a declaration by a legislature that a business 
has become affected with a public interest is not conclusive of the 
question and is always a subject of judicial inquiry. When Wisconsin 
passed a law providing that if only part of the income from a cor- 
poration were assessed, stockholders should be assessed on the pro- 
portion of dividends received from income not assessed to the 
corporation, the Court took notice that the self-evident operation of 
the statute was indirectly to tax United States Bonds, even though 
that was not the only item exempted.** 

In denying to the United States the right to intervene in a suit 
brought by Kansas to restrain Colorado from diverting the waters 
of the Arkansas River, the Court stated that while the ConsTITUTION 
should not be construed technically and narrowly, but as creating 
a system of government whose powers are designed to make effective 
all the governmental powers granted, yet no independent or unmen- 
tioned power passes to the national government or can rightfully be 
exercised by Congress.‘ 

The limitations upon the judiciary in overruling congressional 
enactments are succinctly summarized by Mr. Justice Brandeis in 

87 Railroad Retirement Board v. Alton Railroad Co., 295 U. S. 330, 55 
Sup. Ct. 758, 79 L. ed. 1468 (1935). 


38 U. S. v. Butler, supra note 6. 

89 The Chastleton Corp. v. Sinclair, 264 U. S. 543, 547, 44 Sup. Ct. 405, 
68 L. ed. 841 (1924). 

40 Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 
536, 43 Sup. Ct. 630, 67 L. ed. 1103 (1923); cf., Fallbrook Irrigation Dist. v. 
Bradley, 164 U. S. 112, 160, 17 Sup. Ct. 56, "41 L. ed. 369 (1896). 

41 Miller v. City of Milwaukee, 272 U. S. 713, 47 Sup. Ct. 280, 71 L. ed. 
487 (1927). 

42 Kansas vy. Colorado, supra note 25, at 88, 
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his concurring opinion in the Ashwander case. He concludes by 
calling attention to the fact that the petition was for an injunction, 
requiring the exercise of judicial discretion, and the ruling on the 
constitutionality of the Act should be declined unless the claim was 
“beyond peradventure clear.” ** 

While the Court found much precedent in the reluctance of the 
judges, from the early history of our government, to consider con- 
stitutional questions, it is submitted that in the Tennessee Electric 
Power Company case the question presented is not abstract and the 
plaintiffs had sufficient interest in the threatened destruction of their 
businesses to entitle them to a decision of that issue. As discussed 
above, the courts have before considered the effect of statutes, pur- 
porting to be enacted pursuant to the exercise of a valid power, and 
found that in spite of such declarations the ultimate result of the 
enactment was beyond the legislative reach. Under the decision in 
the Tennessee Electric Power Company case, it would seem that an 
easy way has been found for breaking down constitutional limitations, 
and that few businesses could feel free from subsidized competition 
by the Federal government. The power industry, though, has long 
been considered as affected with a public interest and, were the legis- 
lature to stray too far afield, the judicial branch would undoubtedly 
qualify this holding. 


II. THe CoNGRESSIONAL INVESTIGATION 


Section 2 of the TVA Act provides that the powers of the Cor- 
poration shall be exercised by a board of three directors, one of whom 
shall be designated Chairman. The directors were to devote their 
full time to the work of the Authority, with both policy-forming and 
administrative duties. The difficulty inherent in such a situation, with 
three administrators co-equal in authority, is apparent, and in 1937 
it was found necessary to set up the office of general manager, and 
the Board members retired from active administration. However, 
dissension among the directors continued, culminating in charges of 
dishonesty and want of integrity against two of the members, and of 
obstructing work and demoralizing the organization against the Chair- 
man. This resulted in the dismissal in 1938 of the Chairman of the 
Board by the President, upon his refusal to answer certain inquiries 
concerning the situation.** 

A joint committee was appointed by Congress on April 4, 1938, 
following these disclosures and other charges against the Authority, 
to make a full and complete investigation of the administration of 


43 Supra note 3, at 346. 
44 See Ops. Att’y Gen., Mar. 18, 1938, 
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the TVA Act, including, among other inquiries, appropriations and 
allocations of funds, the effect on the program of internal dissension, 
the suits which had been instituted against the Authority, and other 
efforts of private companies to block its activities, interference by the 
Authority with the Comptroller General’s audit,*® and whether the 
TVA accounting methods provided a legitimate “yardstick” of equi- 
table rates for private industry.* 

Extensive hearings were held both in Washington, D. C., and 
Knoxville, Tennessee, and inspections were made by the Committee 
on a trip through the Valley. 

In its report in April 1939,47 the majority found, inter alia, that 
the administration of the TVA has been economical and efficient ; 
the navigation system is based on recommendations of Army engi- 
neers, and with the completion of Gilbertsville Dam, the Tennessee 
River will be connected by a 9-foot channel with the Mississippi 
system; the program will aid in the reduction of floods on the Ten- 
nessee, Ohio and Mississippi rivers; and the conflict between the 
requirements of flood control and power are slight. The committee 
believes the power revenues should return the costs properly charge- 
able to power, and should help liquidate the other projects. By cost 
charges and accounting methods applicable to private industry, the 
majority considered that the Authority provides a legitimate, honest 
yardstick of equitable rates of private industry. 

The General Accounting Office was sharply criticized in its han- 
dling of the TVA problem, and the Committee recommended that the 
accounts of the Authority be audited by a private firm, responsible to 
Congress. 

The report concludes that the TVA has demonstrated the value of 
uniform river control under public management, and should be re- 
garded as a settled and established institution in the valley. 

On the other hand, the minority report recommended a sweeping re- 
organization of the Authority and the transfer of all elements of river 
control, including generation of electric power, to the Army engineers 
of the War Department, and of agricultural activities to the Depart- 
ment of Agriculture. It proposed that the TVA Board be increased 
to five directors, and that operations should be subject to regulations 
of local utility commissions and the Federal Power Commission, in 
substantially the same manner as private utilities. 








45 For a discussion of this problem, see MANSFIELD, THE COMPTROLLER 
GENERAL (Yale Univ. Press 1939) 232-244; Pritchett, The Relationship of 
the TVA to the Comptroller General (1938) 15 Tenn. L. Rev. 265. 

‘ a Res. No. 83, Chap. 61, S. J. Res. 277, 75th Cong., 3d Sess., Apr. 

47 Rep. JOINT COMMITTEE ON THE INVESTIGATION OF THE TVA, SEN. Doc. 
No. 56, 76th Cong., Ist Sess., Apr. 3, 1939. 
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From the same evidence from which the majority drew exactly 
opposite conclusions, the minority charged that the TVA was arbi- 
trary, dictatorial and unbusinesslike; that the yardstick was mis- 
leading and deceptive as a measure of rates of privately owned 
utilities; that the power program does not pay its way, and that the 
deficit for furnishing electricity in the Tennessee Valley is being paid 
by the taxpayers of the rest of the country. The minority likewise 
challenged the fairness of the allocation of TVA costs between power, 
navigation and flood control. 

Instead of an unbiased analysis of the various problems involved, 
the majority gave the Authority a “clean bill of health” in almost 
every particular. The minority report was just as one-sided in 
its denunciation of the program. In an experimental undertaking 
such as is carried on by this agency, an independent and impartial 
survey, after six years of operation, should have produced helpful, 
impersonal and constructive recommendations for the most unblem- 
ished organization. It is to be regretted that the Committee overlooked 
this opportunity to render an invaluable service, and that little was 
accomplished by the inquiry. 


III. Tue TVA Procram *8 


The navigation problem caused by the Muscle Shoals in the Ten- 
nessee River had been a subject of consideration by Congress at in- 
tervals since 1824.*° Various canals and open-channel improvements 
were authorized from time to time, but no codrdinated project had 
been undertaken at the time of the commencement of Wilson Dam. 
This development was authorized under the National Defense Act 
of 1916 for the purpose of generating hydroelectric power for use in 
the production of nitrates. Under the Act, the facilities were to be 
put to peace time use in manufacturing fertilizer. 

In 1930 a report was made to Congress of a survey of the Ten- 
nessee Basin, with recommendations for improvement for naviga- 
tion,®® and the Rivers and Harbors Act** was passed the same year 
extending to private interests, under certain conditions, the right to 
develop the river by a series of high dams in codperation with the 
government, but no satisfactory offer was received. 

From the close of the war until the passage of the TVA Act in 
1933, numerous other bills were introduced in Congress looking to 





48 For a discussion of the subject, see Pritchett, The Development of the 
Tennessee Valley Authority Act (1938) 15 Tenn. L. Rev. 128. 


49 Rep. Sec. War CAtHoun, Sen. Doc. No. 1, 18th Cong., 2d Sess., Ser. 
No. 108. 


50H. R. Doc. No. 328, 71st Cong., 2d Sess., Ser. No. 9255. 
51 46 Stat. 918, 927-928 (1930). 
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both public and private development of these properties, but the 
only two bills which received the approval of both houses of Con- 
gress were vetoed by President Coolidge®* and President Hoover,” 
respectively. President Hoover based his veto message on his op- 
position to the government’s entrance into the power business in 
competition with its citizens, and his belief that the project entered 
the field of powers reserved to the state. 

It remained for President Roosevelt to envisage the development 
of the entire Tennessee Valley and the fostering of the economic 
and social welfare of the region. As a result, the TVA bill was 
passed in 1933 for the multiple purposes, as stated in the Act, of 
national defense, agricultural and industrial development, navigation, 
and flood control, in lieu of the fertilizer and power enterprises 
contemplated by the earlier bills. It is of interest to note that power 
development is completely omitted from the purpose clause, to which 
the Minority Report of the House Committee on Military Affairs 
took very violent exception in its statement that “the bill effectually 
conceals its real purposes and aims.” ™* 

The Wilson Dam had clearly been built under the exercise of the 
national defense power, and there appeared no question that this 
was a valid exercise of such power. In addition, under the authority 
of the TVA Act, the following dams have been constructed or are 
in the process of construction on the Tennessee River: ** Wheeler 
Dam, completed in 1936; Pickwick Landing Dam, completed in 
1938; Guntersville Dam and Chickamauga Dam, now under con- 
struction; Gilbertsville Dam, newly authorized for construction ; 
and Watts Bar Dam and Coulter Shoals Dam, recommended for 
construction. The tributary projects are Norris Dam, constructed 
in 1936 across the Clinch River, and Hiwassee Dam now under 
construction on the Hiwassee River. From 1933 to the end of 1938, 
$239,066,270 had been appropriated by Congress or allocated by 
the President for the TVA.** 

Of its $94,125,000 investment in Wilson, Wheeler and Norris 
dams (the three projects completed to date), the Authority has al- 
located 52% to power production, 28% to navigation, and 20% to 


52H. R. Rep. No. 1095, 70th Cong., Ist Sess., Ser. No. 8837. 

53 Sen. Doc. No. 321, 71st Cong., 3d Sess., Ser. No. 9347. 

54H. R. Rep. No. 48, 73d Cong., Ist Sess., Ser. No. 9774. 

55 Annual Report of the Tennessee Valley Authority for the Fiscal Year 
ended June 30, 1938, Vol. I, at 10. 

56 It is of course generally understood that appropriations for a given year 
do not necessarily represent expenditures for the same period. While the 
entire amount mentioned above was appropriated or allocated prior to the 
end of 1938, $40,000,000 represented appropriations for expenditures during 
the fiscal year ended June 30, 1939. 
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flood control. It estimates that revenues from the normal capacity 
of these projects will be sufficient to pay all operating expenses, 
including depreciation and 3% interest on the power investment, 
and in addition retire the investments for navigation and flood con- 
trol within 30 years. 

The extent of its power project to date is indicated by a review 
of TVA statistics for the fiscal year ended June 30, 1938. During 
that period the power plants operated by the Authority produced 
773,459,084 kilowatt-hours of electricity, and a total revenue of 
$2,305,876 was received from the 699,362,084 kilowatt-hours which 
were sold. At the close of the year 1,422 miles of high voltage trans- 
mission lines were in service and 42,188 domestic, commercial and 
industrial consumers were receiving TVA power from 21 munici- 
palities and 19 cooperative associations, and from the Authority di- 
rectly on a temporary basis in four rural areas, in addition to the 
1,801 customers on TVA properties. 

The charge most frequently made against the TVA is that this 
power business is the real motive behind the Act and that the 
purported constitutional purposes are mere subterfuges.*’ As evi- 
dence of this the electric companies point to frequent utterances of 
TVA officials, particularly in the early days of the administration of 
the Authority, to the effect that one of the primary purposes of the 
TVA is to conduct a large scale experiment in regional economic and 
social planning, in which domestic consumption of electricity and 
rural electrification play a large part.°* The utility advocates also 
claim that flood control by dams and reservoirs and water power 
development are largely conflicting; that efficient flood control re- 
quires that reservoirs be empty at time of low water so as to afford 
storage for floods, while efficient power development requires that 
the reservoir be kept as full as possible consistently with its neces- 
sary use for power.*® 

In more recent statements and reports by TVA officials the “in- 
cidental” feature of the power development has been stressed,® and 
(1935) 29 Int. L. Rev. 833; (1935) 48 Harv. L. Rev. 806; Doying, Public 
Ownership on the March (1938) 22 Pus. Ur. Fortnicutty, 803, 808. 

58 Morgan, Planning in the Tennessee Valley (1933) 38 Curr. Hist. 663; 
Brown, The Tennessee Valley Idea (1934) 40 id. 410; Morgan, The Ten- 
nessee Valley Authority (1934) 38 Sct. Mo. 64; Lilienthal, The Electrifica- 


tion of the American Home, TVA Release, Jan. 20, 1934; Lilienthal, The 
ag gd Valley Authority and Farm Electrification, TVA Release, Dec. 
13, 1934. 

59 Beck and Baker op. to Edison Electric Institute, Nov. 22, 1934, at 48; 
Testimony of Gen. Schley in Hearings before the House Flood Control Com- 
mittee, 75th Cong., 3d Sess., at 24. 

60 Supra note 55, at 1, 55; Tennessee Valley Authority 1933-1937, TVA 
publication; Lilienthal, Js TVA Really Hurting Private Utilities? (1936) 12 
Pus. Ut. Fortnicutiy 741. 
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emphasis has been placed on navigation “ and the social and economic 
development of the region in general.** However a large amount of 
space is always allotted to a discussion of the progress and financial 
aspects of the “incidental” development of “surplus” power. 

Aside from the Wilson and Norris dams, the actual value of the 
project as a national defense asset** would seem too general and 
remote to justify sustaining its constitutionality on that ground. This 
appears to be recognized in TVA reports and official statements, in 
which this feature receives but scant and general treatment, with 
references chiefly to the large blocks of available power and depend- 
able inland waterways. In its break-down of investments, nothing 
is allotted by the Authority to this purpose of the Act. 

The three-judge district court, from whose decision the fourteen 
power companies appealed to the Supreme Court, did not even con- 
sider this feature in relation to any of the dams, except Norris. This 
latter dam was built for the purpose of creating extra head of water 
power at Wilson Dam, and the Court concluded that constitutional 
authority, under the national defense powers, existed for its con- 
struction.®®> It would seem that the operation of the other dams 
would have no more relation to this power than would any other 
basic business activity in the United States. 

However, regardless of the real motive behind the passage of 
the Act, on its face it purports to be also for the purpose of im- 
proving navigation and flood control—and the means by which this 
is undertaken are certainly not unrelated to such ends.** Great as- 
sistance is found by those seeking to uphold the Act historically in 
the frequently recurring problem of the navigability of the Tennessee 
River; and the devastating floods in that section are of such 
notoriety as to justify judicial notice. 

The District Court found in the Tennessee Electric Power Com- 
pany case that the dams built by the TVA are adapted by their con- 
struction to combined use for flood control and improved navigation, 
and to generate electricity, and that the erection of the main river 


61 TVA Release, Sept. 27, 1934; The Development of the Tennessee Val- 
ley, TVA publication (1936). 

62 Morgan, Bench-Marks in the Tennessee Valley (Jan. 1934) Survey 
GraPpHic; Morgan, A National Program in the Tennessee Valley, TVA Re- 
lease, Sept. 27, 1934. 

63 UniITED STaTES ConstITuTION, Art. I, § 8, Cl. 1, provides that the Con- 
gress shall have power “to provide for the common defense and general wel- 
fare of the United States.” 

64 Supra note 55, at 96. 

85 Tennessee Electric Power Co. v. Tennessee Valley Authority, 21 F. Supp. 
947, 958 (E. D. Tenn. 1938). 

66 See Fly, The Réle of the Federal Government in the Conservation and 
Utilization of Water Resources (1938) 94 U. Pa. L. Rev. 274. 
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dams will create a nine-foot navigation channel. “It can not be 
disputed that the river is navigable and that it occupies a strategic 
position with reference to the control of floods . . . we are not at 
liberty to conclude that the Congress has not undertaken this specific 
development for purposes within its constitutional powers, nor that 
the construction of these high dams and reservoirs . . . is not an 
appropriate means to accomplish these legitimate ends.” ° 

In the Ashwander case the Court stated, “The Tennessee River is 
a navigable stream, although there are obstructions at various points 
because of shoals, reefs and rapids. . . . While, in its present con- 
dition, the Tennessee River is not adequately improved for com- 
mercial navigation, and traffic is small, we are not at liberty to 
conclude either that the river is not susceptible of development as 
an important waterway, or that Congress has not undertaken that 
development.” ® 

The power to regulate interstate commerce is full and complete in 
Congress, and is unrestricted except by the limitations upon its 
authority found in the ConstituTion.”° In includes control over navi- 
gation and all means having some positive relation to that end, which 
are not forbidden by some other provision of the CoNSTITUTION, are 
admissible." So unfettered is the control of Congress over the navi- 
gable streams of the country that its judgment as to whether a 
construction in or over such a river is or is not an obstacle and a 
hindrance to navigation is conclusive.’* It can not be doubted that 
Congress has the power in its discretion to require the removal of 
obstructions to the navigability of the river, or to take them for the 
purpose of promoting its navigability.** It has often been decided 


67 Supra note 65, at 959. 

68 Supra note 3, at 328. 

69 See Wisconsin v. Duluth, 96 U. S. 379, 383, 24 L. ed. 668 (1877) ; Addy- 
stone Pipe & Steel Co. v. U. S., 175 U. S. 211, 228, 20 Sup. Ct. 96, 44 L. ed. 136 
(1899); Kansas v. Colorado, supra note 25, at 85; U.S. v. Chandler-Dunbar 
Water Power Co., 229 U. S. 53, 62, 33 Sup. Ct. 667, 57 L. ed. 1063 (1913). 

70 See Gibbons v. Ogden, supra note 24, at 195; U. S. v. Joint Traffic Assn., 
171 U. S. 505, 571, 19 Sup. Ct. 25, 43 L. ed. 259 (1898); Louisville & N. R. 
Co. v. Mottley, 219 U. S. 467, 480, 13 Sup. Ct. 265, 55 L. ed. 297 (1911). 

71 See Gilman v. Philadelphia, 3 Wall. 713, 724, 18 L. ed. 96 (U. S. 1865); 
Williamette Iron Bridge Co. v. Hatch, 125 U. S. 1, 8, 8 Sup. Ct. 811, 815, 31 
L. ed. 629 (1888) ; Monongahela Navigation Co. v. U. S., 148 U. S. 312, 335, 
13 Sup. Ct. 622, 37 L. ed. 463 (1893) ; Gibson v. U. S., 166 U. S. 269, 271, 
17 Sup. Ct. 578, 41 L. ed. 996 (1897); U.S. v. Rio Grande Irr. Co., 174 
U. S. 690, 703, 19 Sup. Ct. 770, 43 L. ed. 1136 (1899) ; Union Bridge Co. v. 
U. S., 204 U. S. 364, 392, 400, 27 Sup. Ct. 367, 51 L. ed. 523 (1906); U.S. v. 
Chandler-Dunbar Water Power Co., supra note 69, at 62; Sewell v. Arundel 
Corp., 20 F. (2d) 503, 504 (C. C. A. 5th, 1927). 

72 See Union Bridge Co. v. U. S., supra note 71, at 400; U. S. v. Chandler- 
Dunbar Water Power Co., supra note 69, at 62, 64; U. S. v. Ferger, 250 U. S. 
199, 203, 39 Sup. Ct. 445, 63 L. ed. 936 (1919); Sewell v. Arundel Corp,, 
supra note 71, me : 

73 See Monongahela Navigation Co. v. U. S., supra note 71, at 336. 
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that in constructing such works as are appropriate for the benefit of 
navigation, the United States is not liable for remote or consequential 
damages."* 

In the Legal Tender Case*® the Court held that the only reasonable 
interpretation of the words “necessary and proper” in the clause of 
the CONSTITUTION granting to Congress power over interstate and 
foreign commerce” was that they were not limited to such measures 
as are absolutely and indispensably necessary, without which the 
powers granted must fail of execution, but they include all appro- 
priate means which are conducive or adapted to the end to be ac- 
complished, and which in the judgment of Congress will most ad- 
vantageously effect it. 

When Congress forbids any restraint of such commerce, all must 
obey its mandates.** Such power has been construed to permit the 
construction of revetments along the banks of a river;** and to 
extend to the taking by condemnation of private lands to provide 
new lots for those who were forced to move because of the flood 
created through the establishment by the government of a reservoir ; *® 
to the providing for reforestation of the watersheds of headwaters 
and requiring the removal of objectionable bridges; *® and to the 
right to annul state legislation or abrogate contracts which in any 
way affected such commerce.** In the Head Money Cases** a tax 
otherwise unlawful was upheld because of the interstate commerce 
power. 

The right of the United States in the navigable waters within the 
several states, however, is limited to the control thereof for purposes 
of navigation.** To the states belong the navigable waters and soils 
under them, subject to that right,** and the technical title to the beds 


ase Jackson v. U. S., 230 U. S. 1, 23, 33 Sup. Ct. 1011, 57 L. ed. 1363 

75110 U. S. 421, 440, 4 Sup. Ct. 122, 125, 28 L. ed. 204 (1884). 

76 UniteD STATES, ConsTITuTION, Art. I, § 8, Cl. 3. 

77 See Standard Oil Co. v. U. S., supra note 24, at 105. 

48 Bedford v. U. S., 192 U. S. 217, 24 Sup. Ct. 238, 48 L. ed. 414 (1904). 

79 Brown v. U. S., 263 U. S. 78, 83, 44 Sup. Ct. 92, 63 L. ed. 171, 180 (1923). 

80 U. S. v. Griffin, 58 F. (2d) 674, 675 (W. D. Va. 1932). 

81 Addystone Pipe & Steel Co. v. U. S., supra note 69, at 228, 230; Louis- 
ville & N. R. Co. v. Mottley, supra note 70, at 482. 

82 Edge v. Robertson, 112 U. S. 580, 596, 5 Sup. Ct. 247, 28 L. ed. 798 (1884). 

83 See Port of Seattle v. Oregon and W. R. R. Co., 255 U. S. 56, 63, 41 
Sup. Ct. 237, 65 L. ed. 500 (1921); Alabama Power Co. v. Gulf Power Co., 
283 Fed. 606, 612 (M. D. Ala. 1922). 

84 See Martin v. Waddell, 16 Pet. 367, 410, 10 L. ed. 997 (U. S. 1842); 
Pollard v. Hagan, 3 How. 212, 223, 11 L. ed. 565, 570 (U. S. 1845); Kansas 
v. Colorado, supra note 25, at 93; Port of Seattle v. Oregon and W. R. R. 
Co., supra note 83, at 63. 
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of the navigable rivers of the United States is in the state or the 
owner of the land bordering upon the river, depending on local law.*®® 

Except where Congress has taken jurisdiction, and so far as their 
enactments do not interfere with such control by Congress, the power 
of the states over navigable rivers within their borders is plenary.** 
The internal commerce of a state is as much under its control as 
interstate commerce is under the control of the national government.** 
In Withers v. Buckley ** it was held that the Act of Congress pre- 
scribing the free navigability of the Mississippi River could not have 
been designed to inhibit the power, inseparable from every sovereign 
government, to devise measures for the improvement of the state, 
although such measures might render necessary changes in the chan- 
nels or course of rivers within the interior of the state. 

The power of the Federal government to regulate commerce is also 
subject to the limitations of the CoNsTITUTION providing private prop- 
erty can not be taken for public use without just compensation, and 
that no person shall be deprived of life, liberty or property without 
due process of law.*® The government may not arbitrarily destroy 
or impair the rights of riparian owners by legislation which has no 
real or appropriate relation to the control of navigation.°® Even 
though rights of such riparian proprietors are not immune from 
destruction, the Federal Water Power Act does not authorize a 
licensee to impair such rights without compensation.** The com- 
merce power would not extend, it was stated in Wisconsin v. IIlinois,** 
to permit the Secretary of War to make mere local sanitation a basis 
for a continuing diversion of the waters of Lake Michigan. 


85 See Gibson v. U. S., supra note 71; U. S. v. Chandler-Dunbar Water 
Power Co., supra note 69, at 60. 

86 See Wisconsin v. Duluth, supra note 69, at 387; Huse v. Glover, 119 U. S. 
543, 548, 7 Sup. Ct. 313, 30 L. ed. 487 ( 1886) ; Willamette Iron Bridge Co. v. 
Hatch, supra note 71, at 12; Cummings v. Chicago, 188 U. S. 410, 413, 428, 
23 Sup. Ct. 472, 47 L. ed. 525 (1903) ; International Bridge Co. v. New York, 
254 U. S. 126, 132, 41 Sup. Ct. 56, 65 L. ed. 176 (1920). 

87 See cies v. Ogden, supra note 24, at 195; Sands v. Manistee River 
Improvement Co., 123 U. S. 288, 295, 8 Sup. cs 113, 31 L. ed. 149 (1887). 

88 20 How. 84, 92, 93, 15 L. ed. 816 (U. S. 1857). 

89 Monongahela Navigation Co. v. U. S. supra note 71, at 326; U. S. v. 
Joint Traffic Assn., supra note 70, at 571, 572; Adair v. U. Sy 208 U. S. 161, 
180, 28 Sup. Ct. 277, 52 L. ed. 436 (1908) ; VU. S. v. Chicago, Milwaukee, St. Paul 
& Pac. R. R. Co., 282 U. S. 311, 327, 51 Sup. Ct. 159, 163, 75 L. ed. 359 (1931). 

909 See U. S. v. River Rouge Improvement Co., 269 U. S. 411, 419, 46 Sup. 
Ct. 144, 70 L. ed. 339 (1926). 

91 Ford & Son v. Little Falls Fibre Co., 280 U. S. 369, 377, 50 Sup. Ct. 140, 
74 L. ed. 483 (1930). 

92 278 U. S. 367, ‘417, 49 Sup. Ct. 163, 73 L. ed. 426 vy (referred to 
master), decree entered, 281 U. S. 179, 50 Sup. Ct. 266, 74 L. ed. 799 (1930), 
281 U. S. 696, 50 Sup. Ct. 331, 74 L. ed. 1123 (1930), motion to amend decree 
den., 288 U. S. 587, 53 Sup. Ct. 316, 77 L. ed. 967 (1933), modified, 289 U. S. 
395, 53 Sup. Se 671, 77 L. ed. 1283 (1933), 289 U. S. 710, 53 Sup. Ct. 671, 
77 L. ed. 1465 (1 933). 
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The question of the constitutionality of disposing of surplus water 
was before the Court long before the advent of electricity. In For 
v. Cincinnati ** the right of the state to contract with respect to the 
use for hydraulic purposes of such water power as remained after 
the wants of navigation had been supplied was upheld, the Court 
stating, however, that every lessee took his lease and put up improve- 
ments with full notice of the reserved right of the State to discontinue 
its canal and stop his supply of water. A distinction is drawn in 
Kaukauna Water Power Co. v. Green Bay & Miss. Canal Co.™ be- 
tween cases where the dam is erected for the express or apparent 
purpose of obtaining water power to lease to private individuals, or 
where, in building a dam for a public improvement, a wholly unneces- 
sary excess of energy is created, and cases where the surplus is a 
mere incident to the public improvement and a reasonable provision 
for securing an adequate supply of water at all times for such im- 
provement. The Court held that if, in the erection of a public dam 
for a recognized public purpose, there is necessarily produced a sur- 
plus of water which may properly be used for manufacturing purposes, 
there is no sound reason why the state may not retain to itself the 
power of disposing of such water as an incident to its right to make 
such improvement. “If the primary purpose is legitimate, we can see 
no sound objection to leasing any excess of power over the needs 
of the government.” *° 

In Green Bay & Miss. Canal Co. v. Patten Paper Co.,** the Court 
upheld the right of the United States, as owner of a dam and canal 
used for the storage and diversion of water through the navigation 
canal, to control and dispose of all the water power thereby created. 

In upholding the Federal Water Power Act of 1920, providing for 
navigation and the incidental or servient use of the excessive water 
which would be wasted at the weir, the District Court stated, “It 
might be that, if Congress had adopted a plan for the sole purpose 
of damming up navigable streams in order to generate and sell water 
power, such an act would be in excess of the CONSTITUTION. . . 
Certainly, if Congress has power to legislate on the subject of private 
contracts as an incident to its power to regulate commerce, it has the 
power to legislate upon the incidental subject of hydro-electric energy 
resulting from surplus power at a dam built for navigation purposes. 


98104 U. S. 783, 785, 786, 26 L. ed. 928 (1881). 

94142 U. S. 254, 273, 275, 12 Sup. Ct. 173, 35 L. ed. 1004 (1891). 

95U. S. v. Chandler-Dunbar Water Power Co., supra note 69, at 73. The 
company could not object to the sale of surplus water power, since it had no 
property “< in the river which had been taken. 

96172 U. 58, 19 Sup. Ct. 97, 43 L. - 364 (1898), reh. den. 173 U. S. 
179, 19 Sup. Ct 316, 43 L ed. 658 (1899 
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The capability of use by the public for purposes of transportation and 
commerce is the true criterion of the navigability of the river rather 
than the extent and manner of its use.” *” 

In Missouri ex rel. Camden v. Union Electric Light & Power Co.** 
the court stated that if the construction and maintenance of the dam 
is for the sole purpose of generating electricity for commercial pur- 
poses, and not for its influence upon navigation, then the subject- 
matter would not be within the power of Congress; but the generation 
of electric energy by the licensee for industrial purposes is not out 
of harmony with the Federal Water Power Act, and provisions of 
this character may be made for the improvement of navigable waters. 

In construing the Boulder Canyon Project Act,®* which involved a 
similar problem to that before the Court in the Tennessee Electric 
Power Company case, the Court said, “As the river is navigable and 
the means which the Act provides are not unrelated to the control of 
navigation, the erection and maintenance of such dam and reservoir 
are clearly within the powers conferred on Congress. Whether the 
particular structures proposed are necessary is not for this Court to 
determine. And the fact that purposes other than navigation will 
also be served could not invalidate the exercise of the authority con- 
ferred, even if those other powers would not alone have justified an 
exercise of Congressional power. This Court may not assume that 
Congress has no purpose to aid navigation, and that its real intention 
was that the stored water shall be so used as to defeat the declared 
primary purpose.” ?°° 

It appears established that the Congress has practically complete 
discretion in legislating on matters affecting navigation, and the right, 
under the so-called “property clause” of the ConsTITUTION, to dispose 
of any surplus water power produced through the operation of struc- 
tures primarily designed for the improvement of navigable waterways. 
However, the question remains whether the government’s authority 
to dispose of energy is limited to the extent that it is a surplus 
necessarily created in the exercise of its constitutional functions. This 
was considered in the Ashwander case, and the Court unqualifiedly 
decided in the negative. Without overruling that decision, the Su- 
preme Court would undoubtedly have affirmed the opinion of the 
District Court in the Tennessee Electric Power Company case, that 
the Act was valid, had it seen fit to consider the constitutional ques- 


97 Alabama Power Co. v. Gulf Power Co., supra note 83, at 613; cf., U. S. 
v. The Montello, 20 Wall. 430, 22 L. ed. 391 (U. S. 1874). 


98 42 F. (2d) 692, 695, 696 (C. D. Mo. 1930). 
9945 Stat. 1057 (1928), 43 U. S. C. § 617 (1934). 
100 Arizona v. California, supra note 24, at 455, 456. 
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tion. A similar conclusion was reached by the District Court for 
the Northern District of Georgia.*™ 

Storey on the ConstituTION ' refers to the concern caused by the 
inclusion of the “property clause” *°* in that document, and the fear 
that it might become “a source of such immense revenue to the 
national government, as to make it independent of and formidable to 
the people.” He explains that it was intended to apply “to the due 
regulation of all other personal and real property rightfully belong- 
ing to the United States.” 

In referring to this clause in Kansas v. Colorado,** decided in 
1907, the Court said, “The full scope of this paragraph has never 
been definitely settled.” From the early decisions, it has been held 
that the words “dispose of’? would extend to the power to lease, as 
well as to sell, and that the method of disposal should be left to the 
discretion of Congress.*°° In Van Brocklin v. Anderson,’® however, 
the Court pointed out that “the United States do not and can not 
hold property as a monarch may, for private or personal purposes.” 

The Ashwander decision involved an extension of interpretations 
heretofore placed on this power.’°*’ The Court held that since the 
government acquired full title to the dam site, with all riparian rights, 
and since the power of falling water was an inevitable incident of the 


construction of the dam, the water power came into the exclusive 
control of the Federal government, the mechanical energy was con- 
vertible into electric energy, and the water power, the right to convert 


101 Georgia Power Co. v. Tennessee Valley Authority, 14 F. Supp. 673 
(N. D. Ga. 1936). The company, one of the litigants in the suit of Tennessee 
Electric Power Co. v. Tennessee Valley Authority, was restrained from con- 
tinuing with such proceedings, 17 F. Supp. 769 (N. D. Ga. 1937), aff’d, 89 
F. (2d) 218 (C. C. A. Sth, 1937), cert. den., 302 U. S. 692, 58 Sup. cs i 
82 L. ed. 535 (1937). 

102 Secs. 1325, 1326. 


108 UniteED STATES ConsTITUTION, Art. IV, § 3, Cl. 2, reads: “The Congress 
shall have power to dispose of and make all needful rules and regulations 
respecting the territory or other property belonging to the United States; and 
nothing in this ConsTiTUTION shall be so construed as to prejudice any claim of 
the United States or of any particular state.” 

104 Supra note 25, at 88. 


105 See U. S. v. Gratiot, 14 Pet. 526, 10 L. ed. 573 (U. S. 1840) (lease of 
lead mines on public lands, with right to purchase and smelt ore); Ruddy v. 
Rossi, 248 U. S. 104, 39 Sup. Ct. 46, 63 L. ed. 148 (1918) (power of Congress 
to restrict alienation of homestead lands after conveyance by United States) ; 
Pan American Co. v. U. S., 273 U. S. 456, 487, 47 Sup. Ct. 416, 71 L. ed. 734 
(1927) (reservation and leases of oil lands). 

106 117 U. S. 151, 158, 6 Sup. Ct. 670, 29 L. ed. 845 (1886). 


a For comments on the Ashwander decision, see Note (1936) 4 Geo. WasH. 
Rev. 399; Note (1936) 31 ILL. L. Rev. 78; (1936) 2 iy Wasu. L. REv. 
13; (1936) 49 Harv. L. Rev. 1004; (1936) 13 N. Y.U L. QuarTerty Rev. 
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it into electric energy and the electric energy thus produced constitute 
property belonging to the United States.?* 

The Court states further that, under the same power of disposition 
which enabled the government to lease and obtain profits from sales 
by its lessees, it could mine and obtain profits from its own sales, 
and there is no reason why a more limited power of disposal should 
be applied to water power convertible into electric energy. The 
government has no less right to the energy available by letting the 
water course over its turbines than it has to use the appropriate 
processes to reduce to possession other property within its control.’ 

Mr. Justice McReynolds, in his dissenting opinion in the case **° 
attacked the majority holding on the ground that “under the thin 
mask of disposing of property” the United States was entering the 
“business of generating, transmitting and selling power as, when and 
wherever some Board may specify, with the definite design to ac- 
complish ends wholly beyond the sphere marked out for them by 
the CONSTITUTION.” 

One of the most searching arguments against the interpretation of 
the government’s power to dispose of property, as described in the 
Ashwander case, is in the opinion of Messrs. Beck and Baker to the 
Edison Electric Institute.*** They concede that, if the government 
is competently to execute its granted powers, it must be authorized 
by necessary implication to do those things which facilitate their 
execution. “If, however, the Federal government starts to execute 
a granted power and finds it necessary to exercise an implied power, 
it cannot thereafter treat the implied power as though it were itself 
a granted power and begin a series of implications based upon it 
and ancillary to it. The whole purpose of the implied power is to aid 
in the execution of the granted power. If implied powers, because of 
their necessary use, become principal powers, then the extension of 
Federal power by a series of concentric circles of increasing diameter 
logically destroys all Constitutional limitations. . . . It is, of course, 
quite inconceivable that powers granted to the Federal government 
or, indeed, withheld from it by express reservation to the State, can 
be conferred upon it by a deed to a grant of land. The fact that the 








108Supra note 3, at 330; cf., Green Bay Canal Co. v. Patten Paper Co., 
172 U. S. 58, 80, 19 Sup. Ct. 97, 43 L. ed. 364 (1898), reh. den. 173 U. S. 
179, 19 Sup. Ct. 316, 43 L. ed. 658 (1899); Utah Power & Light Co. v. Pfost, 
286 U. S. 165, 170, 52 Sup. Ct. 548, 76 L. ed. 1038 (1932). 


109 Cf., U. S. v. Gratiot, supra note 105, at 539; Ohio Oil Co. v. Indiana, 
177 U. S. 190, 208, 20 Sup. Ct. 576, 44 L. ed. 729 (1900) ; Kansas v. Colorado, 
supra note 25, at 88, 89; Light v. U. S., supra note 24, at 536; Ruddy v. 
Rossi, supra note 105, at 106. 

110 Supra note 3, at 372, dissent of McReynolds, J. 


111 Beck and Baker, supra note 59, at 66. 
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Federal government finds itself in possession of land which it either 
bought for another purpose or acquired, it may be by gift, cannot 
be the equivalent of an Amendment to the CONSTITUTION OF THE 
Unitep STATEs, indefinitely broadening the powers of the Federal 
government to include any activity which the government at the mo- 
ment may think it either profitable or wise to engage in.” 


IV. INTERFERENCE WITH STATES’ RIGHTS 


The electric companies also contend that the actions of the TVA 
constitute an invasion of rights reserved to the states by the Tenth 
Amendment to the ConstiTuTIon, by interfering with the police 
power. They base this contention on the Authority’s regulation of its 
own rates and service, and stipulations as to the price at which energy 
shall be resold by municipalities and non-profit organizations, which 
incidentally effects a regulation of the rates of privately-owned and 
state-regulated utilities. The Supreme Court in the Tennessee Elec- 
tric Power Company case ruled that the sale of electricity at lower 
rates than those of the companies did not amount to a regulation of 
rates, but was merely an incident of competition. 

Moreover, the states in which the Authority functions have enacted 
laws which, in effect, approve the activities of the Authority. Ala- 
bama and Tennessee have expressly excluded government agencies, 
such as the TVA, from the jurisdiction of their utilities commis- 
sions. In Mississippi there is no state law for regulation of 
utilities. Alabama, Tennessee, Kentucky and Mississippi have all 
authorized municipalities to own their own distribution systems, and 
to contract with the Authority for the purchase of energy, including 
stipulation as to the rates of resale.1** Non-profit codperative electric 
corporations have also been approved by these states, with like powers 
to contract.*** 

The validity of certain of these enactments has been sustained by 
the Alabama and Tennessee state courts."?® 

The Alabama statute providing the TVA shall not be subject to 
the jurisdiction of its utilities commission was passed as a result of 


112 Ala. Acts, Regular Sess., 1935, No. 1. Tenn. Pub. Acts 1935, c. 42, at 98. 

113 Ala. Acts, Regular Sess., 1935, No. 155. Tenn. Pub. Acts 1935, c. 32, 
at 28, c. 37, at 78. Carroti’s Ky. Strats. 1936, §§3480 d-1 to d-22. Miss. Laws 
1936, c. 185, at 354, c. 271, at 531. 

114 Ala. Acts, Regular Sess., 1935, No. 45. Tenn. Pub. Acts 1937, c. 231, 
at 882. Ky. Acts, Fourth Extraordinary Sess. 1936-1937, c. 6, at 25. Miss. 
Laws 1936, c. 183, at 334, c. 184, at 342, c. 187, at 370. 

115 Oppenheim v. Florence, 229 Ala. 50, 155 So. 859 (1934); Alabama Power 
Co. v. Cullman County Electric Membership Corp., 234 Ala. 396, 174 So. 866 
(1937), aff'd, 235 Ala. 697, 178 So. 919 (1938); Memphis Power & Light Co. 
v. Memphis, 172 Tenn. 346, 112 S. W. (2d) 817 (1937): Tennessee Electric 
Power Co. v. Fayetteville, 114 S. W. (2d) 811 (Tenn. 1938); Kentucky-Ten- 
nessee Light & Power Co. v. Paris, 114 S. W. (2d) 815 (Tenn. 1938). 
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a controversy between the TVA and the Alabama Public Service 
Commission. In a written statement filed with the Commission, 
the three directors of the TVA declined to submit for examination 
its cost books and records, stating, “And since your Commission 
cannot directly determine the rates and rate policies of this national 
agency, it should not try to do this indirectly, by calling for testimony 
concerning matters clearly beyond your control.” The Commission 
held that the Authority was “a utility as defined by the statutes of 
Alabama, engaged in a proprietary business and not a governmental 
function, and is therefore subject to regulation as a utility under the 
laws of Alabama.” 176 

In Georgia Power Company v. TVA,'"" the District Court stated 
that the fact that Georgia had not given its consent to the TVA 
activities within the State was not of consequence, since Georgia was 
not objecting. It held the Act not constitutionally objectionable in 
its attempt to control prices of electric power in Georgia through the 
TVA rather than the Georgia Public Service Commission. 

In Memphis Power & Light Co. v. Memphis,"*® the court stated 
that the contract between the municipality and the TVA was simply 
an exercise of the authority to regulate rates, which had been con- 
ferred on the municipality by the state, and did not delegate the 
making of resale rates to the TVA. “But the regulation of rates, 
however accomplished, is subject to the continuing police power of 
the state.” 

The decisions are in accord that the police power of a state can 
not be abdicated or bargained away,’ nor can it be limited by 
contract.27° The power is not subject to national supervision.’** 
Regulation of utility rates in intrastate commerce is under the juris- 


116 Re Alabama Power Co., 4 P. U. R. (N. S.) 233, 259 (1934). See note 
(1934) 44 Yate L. J. 326; Pritchett, The Tennessee Valley as a Government 
Corporation (Oct. 1937) 16 Socrat Forces No. 1. 

117 Supra note 101. 

118 Memphis Power & Light Co. v. Memphis, supra note 115, at 359-361. 

119 See Atlantic Coast Line R. R. Co. v. Goldsboro, 232 U. S. 548, 558, 34 
Sup. Ct. 364, 58 L. ed. 721 (1914); Union Dry Goods Co. v. Georgia Public 
Service Comm., 248 U. S. 372, 375, 39 Sup. Ct. 117, 63 L. ed. 309 (1919) ; 
U. S. v. Butler, supra note 6, at 68, 77; Carter v. Carter Coal Co., ae 
note 35, at 295; Ashton v. Cameron County Water Improv. Co., 298 U. 
513, 531, 56 Sup. Ct. 892, 80 L. ed. 1309 (1936), reh. den. 299 U. S. 619, y 
Sup. Ct. 5, 81 L. ed. 457 (1936); Steward Machine Co. v. Davis, 301 U. 
548, 610, 57 Sup. Ct. 883, 81 L. ed. 1279 (1937) dissent of Sutherland, re 
Lewisville v. Nashville Gas & Heating Co., 162 Tenn. 268, 40 S. W. (2d) 409, 
413 (1931). 

120 See Chicago, Burlington & Quincy R. R. Co. v. Nebraska ex rel. Omaha, 
170 U. S. 57, 72, 188 Sup. Ct. 513, 42 L. ed. 927 (1898); Northern Pacific 
R. Co. v. Minnesota ex rel. Duluth, 208 U. S. 583, 597, 28 Sup. Ct. 341, 52 
L. ed. 630 (1908). 


121 South Carolina v. U. S., 199 U. S. 437, 453, 26 Sup. Ct. 110, 50 L. ed. 
261 (1905). 
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diction of the state pursuant to this power.?*? However, the Court 
in the case of Arizona v. California,* involving a navigation and 
hydro-electric project on the Colorado River, held that the United 
States may perform its functions without conforming to police regu- 
lations of the state.’** 

In U. S. v. Cratiot,1*> it was held that limitations imposed by the 
government on the price of a manufactured article was a proper 
regulation in a lease. The District Court, in Missouri Utilities Com- 
pany v. City of California,’** stated that, if it be granted that Congress 
has the power to appropriate money to provide for the general wel- 
fare by relieving unemployment, it must be granted that regulating 
the conditions of the employment is directly related to the power 
exercised by Congress, and is not an unconstitutional invasion of 
powers reserved to the states. 

The cases, then, seem to draw a distinction between a provision 
voluntarily agreed to by a contractor, pursuant to state authority, 
and an actual delegation of legislative power. Since all of the laws 
authorizing transactions with the TVA were passed by the respective 
state legislatures, they can also be amended or repealed by the same 
bodies, and control over the activities of the various organizations 
resumed by the state at any time.?*7 This could hardly be deemed 
an abdication of power, and at most would be an indeterminate, but 
revocable, delegation of authority. In effect, they constitute ratifi- 
cation by the state law-making bodies of rates found reasonable by 
the TVA. The right of a sovereign to make contracts and give con- 
sents bearing upon the exertion of governmental power was ex- 
pressly upheld in a recent case before the Supreme Court.’ 

That the states have no power to lay a tax on any phase of the 
TVA activities, was decided by the Court of Claims in Alabama v. 


122 See Munn v. Illinois, 94 U. S. 113, 135, 24 L. ed. 77 (1876); Budd v. 
New York, 143 U. S. 517, 547, 12 Sup. Ct. 468, 36 L. ed. 247 (1892); German 
Alliance Ins. Co. v. Lewis, 233 U. S. 389, 407, 34 Sup. Ct. 612, 58 L. ed. 1011 
(1914) ; Union Dry Goods Co. v. Georgia Public Service Comm., supra note 
119; Public Utilities Commission vy. Landon, 249 U. S. 236, 245, 39 Sup. Ct. 
268, 163 L. ed. 577 (1919), modified 249 U. S. 590, 39 Sup. Ct. 389, 63 L. ed. 
791 (1919); Utah Power & Light Co. v. Pfost, supra note 108, at 181. 

123 Supra note 24, at 451. 

(19205" Cf., Johnson v. Maryland, 254 U. S. 51, 57, 41 Sup. Ct. 16, 65 L. ed. 126 

125 26 Fed. Cas. No. 15, — at 13, 14 (C. C. D. Ill. 1839), aff'd, 14 Pet. 
526, 10 L. ed. 573 (U. S. 1840). 

1268 F. Supp. 454, 465 ny D. Mo. 1934), appeal dismissed, 79 F. (2d) 
es CC. C. x ‘8th, 1935). 


127 Cf., Steward Machine Co. v. Davis, supra note 119, at 594, 595. 


128 U. S. v. Bekins, 304 U. S. 27, 51, 58 Sup. Ct. 811, 82 L. ed. 1137 (1938), 
rch. den. 304 U. S. 589, 58 Sup. Ct. 1043, 82 L. ed. 1549 (1938); cf., Steward 
Machine Co. v. Davis, supra note 119, at 597. 
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U. S.,1*° in which the court held that no state can, by taxation or 
otherwise, in the smallest degree limit, diminish, qualify, or interfere 
with the exercise of these rights by the United States government. 
Assuming regulation or control of business activities, formerly con- 
ducted by private business, does not put the government in the 
position of conducting a private business. When the government 
enters the field, the business at once become a public business, created 
and carried on in the exercise of a public function.’ 

In a recent landmark decision,’** the Supreme Court took the 
opportunity again to emphasize that, as the government derives its 
authority wholly from powers. delegated to it by the CoNsTITUTION, 
its every action within its constitutional power is governmental action. 
When the national government lawfully acts through a corporation 
which it owns and controls, those activities are governmental func- 
tions entitled to whatever tax immunity attaches to those functions 
when carried on by the government itself through its departments. 
Since the power in Congress to create the agency includes the implied 
power to protect the agency, there has been attributed to Congress 
some scope in granting or withholding immunity of Federal agencies 
from state taxation. 

One of the avowed purposes of the TVA officials in connection 
with the operation of its power business is to furnish a “yardstick,” 
or comparative model by which the efficiency and cost of operations 
by privately-owned utilities may be measured. This “regulation by 
competition” constitutes a relatively new concept in the theory of 
utility regulation, and naturally has been vigorously attacked by 
the utilities. It was considered necessary, TVA officials state, because 
of the failure of utility regulation by commissions.**” 

The challenges of the “yardstick” have been on the ground that 
such comparisons do not draw an adequate picture of the respective 
rates, in view of tax exemptions accorded the TVA, its ability to 
borrow money (when indeed, in view of Congressional appropriations, 





129 38 F. (2d) 897, 900, 901 (Ct. Claims 1930), reversed for want of juris- 
diction in the Ct. Claims, 282 U. S. 502, 51 Sup. Ct. 225, 75 L. ed. 492 (1931). 

130 Osborn v. The Bank, 9 Wheat. 738, 860, 6 L. ed. 204 (U. S. 1824); cf., 
Bank of the U. S. v. Planters’ Bank of Georgia, 9 Wheat. 904, 907, 6. L. ed. 244 
(U. S. 1824); Louisville, Cincinnati and Charlestown Railroad Company v. 
Letson, 2 How. 497, 11 L. ed. 353 (U. S. 1844); Standard Oil Co. v. U. S., 267 
U. S. 76, 79, 45 Sup. Ct. 211, 69 L. ed. 519 (1925); Lynch v. U. S., 292 U. S. 
571, 582, 54 Sup. Ct. 840, 845, 78 L. ed. 1434 (1934); Keifer v. Reconstruction 
Finance Corp., 89 Sup. Ct. 516, 83 L. ed. (adv. op.) 512 (U. S. 1939). 

131 Graves v. O’Keefe, 6 L. W. 1030 (U. S. 1939). 

132 Morgan, Bench-Marks in the Tennessee Valley (Mar. 1934) Survey 
Grapuic; Lilienthal, The Tennessee Valley Authority and the Investor, TVA 
Release, May 17, 1934; Myer, The Tennessee Valley Authority Looks to the 
Future (Dec. 1934) THe JouRNAL OF THE NATIONAL EDUCATIONAL ASSN.; 
Lilienthal, supra note 60. 
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it must borrow at all) at cheap rates through government credit, 
and the charging off of costs against constitutional functions, such 
as navigation and flood control. It has even been claimed that the 
controlling decision on matters to be considered, in determining the 
fair value of utility property, on which a return may be earned,’* 
would preclude such regulation by “yardsticks.” 

However, section 13 of the Act provides that 5% of the gross 
proceeds received for the sale of power generated at dams located 
in Alabama and Tennessee, shall be paid to those states. It also 
provides for payments to Alabama and Tennessee, respectively, of 
2'%% of the gross proceeds from the sale of additional power gen- 
erated at dams in those states by reason of the construction of other 
dams, the main purpose of which is to control flood waters. These 
payments are regarded as in lieu of taxes.** The Board of Di- 
rectors of the TVA, feeling that an increase from 5% to some higher 
percentage is justified, has recently announced the initiation of con- 
ferences to consider this problem. The Board will also recommend 
to Congress that similar payments be authorized to Kentucky, North 
Carolina, Mississippi and Georgia.'*® 

Where it operates within municipalities or counties, TVA is com- 
mitted to paying to the counties and cities, as compensation for the 
use of highways and streets, the same amount as a privately-owned 
utility would pay as taxes on the same property.'*® 

The contracts between TVA and municipalities purchasing from 
it expressly provide that the municipality may take from the electric 
department revenues tax equivalents of the municipal property tax, 
and also of the county and state property taxes, unless the latter 
governments themselves levy such taxes. Codperative associations 


133 Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898), 
modified 171 U. S. 361, 18 Sup. Ct. 888, 43 L. ed. 197 (1898). 


134 TV A Electricity Rates—A Statement of Facts (issued by Information 
Div., TVA) states, “To keep the ‘yardstick’ absolutely fair, however, the TVA 
sets aside an additional 712% of its gross revenue making a total of 12%% 
from the generation and transmission of power in lieu of taxes.” 

Pritchett, supra note 116, states, “The TVA has recognized that 5% of the 
gross power receipts is not equivalent to the taxes paid by private utilities, 
which were found to average about 1234% of gross revenues. The Authority 
therefore set up in its accounts for taxes an additional 714%, so that its 
advantage in this field would be offset, at least for bookkeeping purposes” 
(citing Hearings before House Military Affairs Committee, 74th Cong., Ist 
Sess., p. 74). 

Whether or not these are accurate statements of TVA practice is not 
determinable from available records. However, the Annual Report and Finan- 
cial Statements of the Authority for the fiscal year ended June 30, 1938 (supra 
note > 55, Vols. I and II) contain no indication of such accounting procedure. 


5 TVA Release, April 13, 1939. 


136 Lilienthal, 4 Statement of Facts Concerning the Knoxville Situation, TVA 
Release, Aug. 23, 19, 
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pay to the states, counties, or cities in which they operate all the 
taxes which are paid by any private membership corporation or co- 
Operative organization.'*’ 

To the date of the Annual Report of the TVA for the fiscal year 
ended June 30, 1938, the Authority had incurred no interest expense 
and hence none was recorded on its books. However a set-up of 
average investment in various facilities is provided in its Annual 
Report so that theoretical computations of interest with reference to 
power operations may be made by the application of any chosen 
annual rate.'** 

In accordance with section 14 of the Act, the TVA keeps accounts 
of costs of generation, transmission and distribution of electric 
energy, and of the total cost of its generating and transmission 
facilities, according to the uniform system of accounting for public 
utilities, as prescribed by the Federal Power Commission. It is also 
declared to be the policy of the Act that power shall be sold at rates 
which will make the power projects self-supporting and self-liquidat- 
ing. 

As evidence that it has helped, rather than injured, the utility 
industry, the TVA points, with much pleasure, to the reduced rates 
and increased revenues of private utilities in neighboring communi- 
ties since 1933,28° 

Whether the accounting methods of the TVA and its rate set-up 
and adjustments constitute a fair basis of comparison with private 
utilities, or whether, as suggested by the utilities, their standards are 
grossly unfair and misleading,’*° would require a detailed analysis 
of financial statements of the Authority and of representative electric 
companies, which is considered beyond the purview of this discussion. 
An extensive investigation of the activities of the TVA, made re- 
cently by a Joint Committee of Congress, which included this ques- 
tion, is referred to earlier in this article. 


+ 


V. NEGOTIATIONS WITH PRIVATE UTILITIES 


Although the TVA has statutory authority to build competing 
lines, early in its administration its directors adopted a “Power 
Policy,” which included a statement that every effort would be made 
to avoid the construction of duplicate physical facilities, or wasteful 
competitive practices. Where existing lines of privately-owned utili- 











137 How Cheap Electricity Pays Its Way (issued by TVA). 

138 Supra note 55, Vol. II, at 14. 

139 Lilienthal, supra note 60; To Keep the Water in the Rivers and the Soil 
on the Land (1938, issued by TVA). 

140 Bridges, TVA a Deception; “Yardstick” a Fraud (Jan. 1939) Investor 
AMERICA, 
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ties are required to accomplish the Authority’s objectives, a genuine 
effort will be made to purchase such facilities from the private utilities 
on an equitable basis.** 

In January 1934, a contract was entered into between the TVA 
and four major operating companies in the Commonwealth and 
Southern system, in which the Authority agreed to refrain from com- 
peting in certain areas, and the companies agreed to sell their prop- 
erties in those areas at a price reached by negotiations. A complete 
interchange arrangement was effected. The contract expired in 
February, 1937. 

Certain transmission and distribution properties were taken over 
in northeastern Mississippi in 1934, and the distribution systems 
transferred to local agencies. In 1936, the Authority purchased 
transmission facilities and rural lines in northern Alabama and the 
Alabama Power Company conveyed certain of its distribution systems 
to two Alabama communities. 

A comprehensive proposal was announced in March, 1938 for 
sale to the appropriate public agencies of electric facilities of power 
companies in northern Alabama, northeastern Mississippi, and vir- 
tually all of Tennessee.’*? The actual legitimate cost of the proper- 
ties, less accrued depreciation, was suggested as a basis for the price 
to be paid. 

The entire electric properties of the Tennessee Public Service 
Company were purchased by the Authority and the City of Knox- 
ville during the year, and the Authority and local agencies also took 
over the facilities of several other electric companies in Tennessee.'** 

Negotiations with the Commonwealth and Southern subsidiaries, 
however, proved abortive until the decision of the Supreme Court 
in the Tennessee Electric Power Company case, following which, on 
February 4, 1939, the TVA announced a basis of agreement for the 
purchase of the Tennessee Electric Power Company, and that nego- 
tiations for the purchase of properties of Alabama Power Company 
and Mississippi Power Company were proceeding.'** 

An agreement has also been recently reached for the purchase of 
the electric and gas properties of Memphis Power & Light Co. by the 
city of Memphis, Tennessee, and the TVA. This marks the last 
major acquisition of private power facilities in Tennessee, as the 
remaining private interests in that state are small. 





141 Lilienthal, Morgan, Myer, all supra note 132. 
142 TVA Release, Mar. 6, 1938. 


143 Krug, Negotiations with Private Utilities for the Acquisition of Electric 
Properties, TVA Release, Dec. 12, 1938. 


144 TVA Release, Feb. 4, 1939. 
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In codperation with municipalities, the TVA proposes to purchase 
sufficient facilities to absorb practically the entire output of the TVA 
system. 


While the Authority’s attempts to avoid duplication, and its ap- 
parently sincere desire to reach a fair value for the properties it is 
purchasing, are regarded with admiration, it is submitted that the true 
elements of bargaining are completely lacking from such negotiations, 
and the companies are left with the unenviable alternatives of ac- 
cepting the fair value as found by the TVA, or being faced with 
the complete destruction of their business through a competitor with 
whom competition would be impossible. 


VI. CoNncLusIOoNn 


The economic value of multiple-purpose projects, such as the TVA, 
combining navigation, flood control and power production, is of 
course apparent. The combined project would be far less costly 
and, it is claimed by the government, more efficient than undertaking 
each function separately. Power production is frequently referred 
to as the “paying partner,” and enables the government to amortize, 
to a certain extent at least, its investments for the other purposes. 
The navigation and flood control projects cannot be self-liquidating 
and are essentially governmental functions. Such developments can- 
not be expected of private business, interested in power production 
as a commercial undertaking, and cooperation between the govern- 
ment and private electric companies in such enterprises has not 
proved feasible. 


Where such projects are initiated bona fide for constitutional pur- 
poses, the government would seem justified in its entrance into the 
power field. The evil of the situation, of course, lies in the con- 
venient cloak these constitutional functions provide for social experi- 
mentation, where the placing of the government in the electric busi- 
ness is the motivating factor. However, as discussed earlier, such 
determinations are not within the province of the judicial department. 


The idea of competition by the Federal government with its citizens 
is not entirely a new one, and examples of such successful enterprises 
are found in the parcel post and money order systems, and postal 
savings banks,’** as well as in the activities of various government 
corporations, such as the Panama Railroad Co., the Alaskan Railroad, 
the Insular Barge Co., United States Shipping Board Emergency 
Fleet Corporation and other emergency corporations formed during 


145 See (1935) 83 U. Pa. L. Rev. 662. 
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the World War, and in the more recent Home Owners’ Loan Cor- 
poration and Reconstruction Finance Corporation.**® 


From the standpoint of precedent and practicability, it would seem, 
therefore, that the Tennessee Valley program should be upheld, but 
it is suggested that the decision of the District Court in the Ten- 
nessee Electric Power Company case, definitely holding the Act 
valid, is far more satisfactory, from the standpoint of both plaintiffs 
and defendants, than the refusal of the Supreme Court to consider 
that question. 


146 See McIntire, Government Corporations as Administrative Agencies: An 
Approach (1936) 4 Gro. Was. L. Rev. 161 
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EDITORIAL NOTES 


THE END OF THE “NEGATIVE ORDER” DOCTRINE 


In the recent case of Rochester Telephone Corp. v. U. S.,' Justice 
Frankfurter wrote the “negative order” doctrine off the books. That 
doctrine as first enunciated in Proctor & Gamble Co. v. U. S.,? in 
1912, and since, followed or wrestled with by many cases,’ is the 
doctrine that the Federal courts have no jurisdiction, in a suit under 
the Urgent Deficiencies Act,* to review purely negative orders— 
orders simply denying the complainant all relief and orders com- 
manding no affirmative action on the part of anyone—of the Inter- 
state Commerce Commission, The fatal and sweeping words were: 
“We conclude therefore that any distinction, as such, between ‘nega- 
tive’ and ‘affirmative’ orders, as a touchstone of jurisdiction to review 
the Commission’s orders, serves no useful purpose, and in so far as 
earlier decisions have been controlled by this distinction, they can 
no longer be guiding.” ° 

In the course of writing the obituary for the “negative order” 
doctrine, Justice Frankfurter set up a new rule to determine juris- 
diction to review negative orders of administrative agencies. This 


16 L. W. 1133 (U. S. 1939). Section 2(b) of the Communications Act of 
1934, 48 Stat. 1064, 47 U. S. C. § 152 (1934), provides that the Communica- 
tions Commission shall not have jurisdiction over any carrier “engaged in 
interstate or foreign communication solely through physical connection with the 
facilities of another carrier not directly or indirectly controlling or controlled 
by, or under direct or indirect common control with, such carrier.” The Ro- 
chester Telephone Corporation failed to respond to certain orders of the Com- 
munications Commission directed to all telephone carriers subject to the Act. 
The Commission then held hearings to determine the Corporation’s status, and 
as a result ordered the Rochester Telephone Corporation classified “as subject 
to all common carrier provisions of the Communications Act of 1934, and, 
therefore, subject to all orders of the Telephone Division.” After a rehearing 
was denied, the Rochester Corporation brought suit in the district court under 
the Urgent Deficiencies Act to have the order set aside. The district court 
dismissed the bill on the merits, the question of jurisdiction not having been 
raised. On appeal to the Supreme Court, however, the government contended 
there was no jurisdiction in a court to review the order because it was negative. 
The Supreme Court held that the district court had jurisdiction but affirmed 
on the merits. 

2225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1090 (1912). 

3 (1939) 7 Geo. Wasu. L. Rev. 890. 


438 Stat. 219 (1913), 28 U. S. C. § 41 (28) (1934). At the time of the 
Proctor & Gamble case the Commerce Court had this jurisdiction, which was 
transferred to the district courts by the Urgent Deficiencies Act. 


5 Supra, note 1, p. 1136. Justice Butler in his concurring opinion at p. 1138, 
states that there is no debatable question as to jurisdiction because the order 
of the Communications Commission constituted an affirmative command and 
that there is no occasion to overrule any of the earlier decisions dealing with 
negative administrative orders. 
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new rule stated in the Rochester Telephone case is made with respect 
to the prior decisions involving the “negative order” doctrine, and is, 
therefore, based upon a situation where review is sought under the 
Urgent Deficiencies Act from an order of the Interstate Commerce 
Commission.* But by the terms of the rule and by the actual decision 
of the Rochester Telephone case, he makes it apply to any situation 
where review of an order of any Federal regulatory body is sought.’ 
Justice Frankfurter reaffirms two established and fundamental 
principles limiting judicial review of administrative orders, or more 
specifically judicial interference with administrative discretion, and 
makes them the foundation of the rule he sets up. These are the 
doctrines of primary jurisdiction and administrative finality. The 
first is illustrated by Texas and Pacific Ry. v. Abilene Cotton Oil 
Co.* In that case a shipper sued the railway company in a state 
court for damages growing out of shipments of cotton seed. He 
contended that the carrier exacted unjust and unreasonable charges 
on the shipments, and sought to recover the amount by which the 
charges exceeded a just and reasonable charge. The rate charged had 
been filed and promulgated by the Interstate Commerce Commission. 
The state court allowed recovery, but the Supreme Court, on appeal, 
held there was no power in a court to originally hear complaints 
concerning matters which the act to regulate commerce had placed 
within the jurisdiction of the Interstate Commerce Commission.® 
The doctrine of administrative finality limits the scope of review 
but is based upon the underlying principle behind all limitations 
upon judicial review, viz., that courts will not interfere with admin- 
istrative discretion. The doctrine is concisely stated in Kansas City 
Sou. Ry. Co. v. U. S2° “The authority conferred by Congress upon 





6 The doctrine has only recently been invoked, by analogy, for determining 
reviewability of orders of other Federal administrative 2 e.g., Federal 
Power Commission v. Metropolitan Edison Co., 304 U. 375, 58 Sup. Ct. 
963, 82 L. ed. 1408 (1938) ; ne Coal Co. V. Natl Bituminous Coal 
Comm. 99 F. (2d) 399 (App. D C. 1938); Houston Natural Gas Corp. v. 

. C, 0 F. Ge 5 CC. Cc. A. 4th, 1938). 


pn jurisdictional objection raised by the government in this case im- 
plicates other Federal regulatory bodies as well because the various statutory 
schemes for judicial review have either been carried over from the Urgent 
Deficiencies Act, pertaining to orders under the acts to Regulate Commerce, 
or because different statutory Provisions have by analogy been assimilated to 
the ‘negative order’ doctrine.” Rochester Telephone Corp. v. U. S., supra 
note 1, 1134. 

8 204 U. S. 426, 27 Sup. Ct. 350, 5 L. ed. 553 (1907). 


® Infra note 40. Cf., I. C. C. v. U. S. ex rel. Members of Waste Merchants 
Ass’n, 260 U. S. 32, 43 Sup. Ct. 7, 67 L. ed. 112 (1922) (Court refused man- 
damus to compel a particular exercise of discretion by the Commission). 

10 231 U. S. 423, 440, 34 Sup. Ct. 125, 129, 58 L. ed. 296, 303 (1913). The 
landmark case on this is I. C. C. v. Ill. Central R. R., 215 U. S. 452, 30 
Sup. Ct. 155, 54 L. ed. 280 (1910). 


7 
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the Commerce Court with respect to enjoining or setting aside the 
orders of the Commission . . . was confined to determining whether 
there had been violations of the ConsTITUTION, or of the power con- 
ferred by statute, or an exercise of power so arbitrary as virtually 
to transcend the authority conferred.” 

If a complainant seeking review of an adverse order is not fore- 
closed by the two basic doctrines above, he must clear three further 
hurdles before a court can take jurisdiction. He must establish (1) 
a “case” or “controversy” within the meaning of Art. III, sec. 2 of 
the UniTep States CONSTITUTION; (2) the conventional requisites 
of equity jurisdiction; and (3) a right to review within the specific 
terms of the statute granting the court jurisdiction in suits to chal- 
lenge the order. 

After setting up these grounds for jurisdiction Justice Frankfurter 
takes up in three groups a cross section of all the prior decisions 
which were decided upon the “negative order” doctrine and decides 
them anew. He decides them all with reference to the criteria 
he sets up. The cases in the first category are ones where the action 
sought to be reviewed amounts to a mere finding upon which future 
action by the Commission may be based. This is illustrated by the 
case of U. S. v. Los Angeles R. R.“ There the Interstate Commerce 
Commission by its order fixed a final valuation upon the property of 
the railroad company and the company sued in the district court under 
the Urgent Deficiencies Act to have the order set aside. The Supreme 
Court rightly held that the order was not subject to review. Justice 
Frankfurter says that such a suit is not a “case” or “controversy” 
within the meaning of Art. III,’* and, also, that Federal courts 
have never reviewed interim steps in a proceeding. It can be further 
stated that there are no grounds for equity jurisdiction.* The Fed- 
eral courts could even use, by analogy, the old common law rule 
in appellate practice that only final judgments can be appealed from.** 
Indiscriminate appeals from interlocutory orders would swamp the 
courts and seriously impair administrative efficiency.’® 

The application of the new criteria to cases in the second category 
set up by Justice Frankfurter may be more difficult and needs closer 
scrutiny because the result reached is opposite to that under the 
old “negative order” doctrine. The cases in this group involve orders 
which decline to relieve the complainant from a statutory command 





11 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 651 (1927). 

12 Cf., Muskrat v. U. S., 219 U. S. 346, 31 Sup. Ct. 250, 55 L. ed. 246 (1911). 

18 See U. S. v. Los Angeles R. R., supra note 11 at p. 314. 

14 See Crick, The Final Judgment Rule as a Basis for Appeal (1932) 41 
Yate L. J. 539. 

15 Note (1938) 47 Yae L. J. 766, 772, note 34. 
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forbidding or compelling conduct. Lehigh Valley R. R. v. U. S.° 
is used to illustrate how the application of the “negative order” doc- 
trine brings about a bad result in such a situation. The Panama 
Canal Act’? of 1912 prohibited, after July 1, 1914, any ownership 
by a railroad in any common carrier by water when the railroad might 
compete for traffic with the water carrier; and provided that the 
Interstate Commerce Commission determine questions of fact as to 
such competition, its determination to be final. The Commission 
was also empowered to extend the time beyond July 1, 1914, if the 
extension would not exclude or reduce competition on the water route. 
Upon the application of the Lehigh Railroad for a ruling the Com- 
mission determined that it was subject to the Act and denied an 
extension of time. The Supreme Court in holding that a court had 
no jurisdiction to review the order stated that the risk to which the 
Lehigh was subjected came from the statute and not from the order. 
But Justice Frankfurter applies his criteria, finds they are satisfied 
and points out that upon the facts of the case the order subjected the 
railroad company to the penalties of the Act because there could have 
been no prosecution without a previous finding by the Commission 
that the Lehigh was within the Act. 

The facts in Piedmont & Northern Ry. v. U. S.* are not as strong 
but Justice Frankfurter would reach the same result. In that case 
the railway company sought exemption from the provisions of the 
Commerce Act requiring a certificate of convenience and necessity 
by the Interstate Commerce Commission for an extension of lines 
on the grounds that it was an interurban railway.’® The Interstate 
Commerce Commission by its order held it was subject to the Act, 
and the Supreme Court held that a suit by the railway company to 
enjoin any action by the Commission under its order could not be 
entertained by a district court. The decision in the Rochester Tele- 
phone case overrules the Piedmont case.?° It could be said that 
Shields v. Utah, Idaho Central R. R. Co.** had that effect. The 
only essential difference in the facts there and the situation in the 
Piedmont case is that after the Interstate Commerce Commission had 


16 243 U. S. 413, 37 Sup. Ct. 397, 61 L. ed. 819 (1917). 

17 37 Stat. 566, 48 U. S. C. § 1301 (1934). 

18 280 U. S. 469, 50 Sup. Ct. 192, 74 L. ed. 551 (1930). 

194] Stat. 477-479, pars. 18-22 (1920), 49 U. S. C. § 1 (1934). 


2059 Sup. Ct. 160 (U. S. 1939). Two other cases decided the same day 
as Rochester Telephone Corp. v. U. S., and which followed it, make this de- 
cisive. Fed. Power Com. v. Pac. Power & Light Co., 6 L. W. 1140 (U. S. 
1939); U.S. v. Maher, 6 L. W. 1138 (U. S. 1939). 


2159 Sup. Ct. 160 (U. S. 1939); cf., Utah Fuel Co. v. Nat’l Bituminous 


Coal Comm., 59 Sup. Ct. 409 (U. S. 1939); U.S. v. Corrick, 298 U. S. 435, 
56 Sup. Ct. 829, 80 L. ed. 1263 (1936). 
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found that the railroad was subject to the Railway Labor Act** the 
Mediation Board ordered the railroad company to do certain acts 
in compliance with the Railway Labor Act. This made the threat 
of prosecution more imminent. This affirmative order by the Media- 
tion Board was apparently the controlling fact, however, because 
only a short time before in a case exactly parallel otherwise, the Su- 
preme Court held there was no jurisdiction to review the Commis- 
sion’s order.** This is very similar to the problem with respect to 
declaratory judgments, viz., at what stage of the controversy between 
two contending parties will a court step in.* 

The approach of Justice Frankfurter—is there a “case” or “con- 
troversy” and are the requisites of equity jurisdiction present—goes 
more directly to the point of course. In most of the cases of this 
type a practical argument can be made in favor of having the courts 


22.48 Stat. 1185 (1934), 45 U. S. C. § 151 (1934). 


23 Shannahan v. U. S., 303 U. S. 596, 58 Sup. Ct. 732, 82 L. ed. 1039 (1938). 
In Rochester Telephone Corp. v. U. S., supra note 1, Justice Frankfurter 
places Shannahan v. U. S. in his first category of cases ‘and specifically states 
that “orders of the Interstate Commerce Commission . . . holding that a 
carrier is within the Railway Labor Act and therefore amenable to the National 
Mediation Board, are not reviewable,” citing, in a footnote to this statement, 
Shannahan v. U. S. and directing a comparison to Shields vy. Utah, Idaho Cen- 
tral R. R. But in the light of Justice Frankfurter’s analysis and opinion of 
Lehigh Valley R. R. v. U. S., together with what he actually decided in the 
Rochester Telephone case it seems that Shannahan v. U. S. should clearly be 
placed in his second group of cases and the order involved be held reviewable 
under the Urgent Deficiencies Act. As soon as the Interstate Commerce 
Commission determined that the railway company was not exempted from 
the Railway Labor Act it thereby became subject to criminal prosecution for 
violations of the Act. Shields v. Utah, Idaho Central R. R., supra note 21. 
45 U. S. C. § 152, tenth, declares: “The willful failure or refusal of any car- 
rier, its officers or agents, to comply with the terms of the third, fourth, fifth, 
seventh, or eighth paragraphs of this section shall be a misdemeanor.” The 
third paragraph prohibits interference, influence, or coercion in the designa- 
tion of representatives. The fourth assures the ‘right of employees to bargain 
collectively through representatives of their own choosing, and forbids carriers 
to maintain or financially assist any labor organization. The fifth prohibits 
carriers from requiring any person seeking employment to sign any contract 
to join or not to join a labor union. The seventh prohibits carriers from 
changing rates of pay, rules or working conditions of employees as a class 
except as prescribed in section 156. The eighth requires carriers to notify its 
employees by printed notices in such form as shall be specified by the Mediation 
Board that all disputes will be handled in accordance with the requirements 
of the Act. 45 U. S. C. § 152, subds. 3-5, 7, 8. The district attorneys are 
charged with the enforcement of these provisions. This exact argument was 
urged in the Shannahan case and overruled, directly on the authority of Lehigh 
Valley R. R. v. U. S., supra. Since the Shields case holds that the Interstate 
Commerce Commission’s order denying exemption is reviewable in a suit to 
enjoin the district attorney from prosecuting for violation of the Mediation 
Board’s order to post notices, it might just as well be held reviewable in a 
suit under the Urgent Deficiencies Act. See Shannahan y. U. S., 303 U. S. 
596, 603, note 5. 


24 CfT., >? _ one Auditorium Ass’n, 277 U. S. 274, 48 Sup. Ct. 507, 
7a ke ed. 880 (1928); Liberty Warehouse Co. v. Grannis, 273 U. S. 70, 47 
Sup. Ct. 282, AS z ed. 541 (1927). 
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take jurisdiction and decide the issue with finality. For example, 
in Carolina Aluminum Corp. v. Fed. Power Com.”® the aluminum 
company filed with the Federal Power Commission a declaration of 
intention to erect a power project. The statute required that before 
a power project could be erected on a river the Federal Power Com- 
mission must determine that the proposed project does not affect 
interstate or foreign commerce.?® The Federal Power Commission 
found that the proposed project would affect interstate and foreign 
commerce. The court, in refusing to review the order said that if 
the aluminum company thinks the order is wrong it can go ahead 
with construction and take its chances when the Commission seeks 
to enjoin it. No prudent businessman could follow the suggestion. 

To get past the hurdle of establishing a “case” or “controversy” a 
victim of a negative order could well use an argument put forward 
in a few cases recently that his property rights given by the statute 
involved are jeopardized by the order. In Amer. Sumatra Tobacco 
Corp. v. S. E. C.** the tobacco company had filed certain confidential 
information with the Securities and Exchange Commission as was 
required by the Act.** It also filed written objection to the disclosure 
of this information. The Commission held hearings on the objection 
and ordered the information made public. On appeal from this order, 
the Court of Appeals for the District of Columbia held that since 
complainant had property rights in the trade secrets involved he 
was entitled to have a court review of the order. In Utah Fuel Co. 
v. Nat'l Bituminous Coal Comm.” the Supreme Court held that a 
complainant could invoke the equity jurisdiction of the Federal courts 
to enjoin the threatened disclosure of confidential information filed 
with the Coal Commission. 

The statutory provisions for review of orders of administrative 
agencies should prove no obstacle to victims of a negative order 
seeking to have it reviewed. There are two types of review provided 
for, viz., (1) statutory injunction, and (2) direct appeal.*° The first 


2597 F. (2d) 435 (C. C. A. 4th, 1938). See Newport Electric Corp. v. 
Fed. Power Comm., 97 F. (2d) 580 (C. C. A. 2d, 1938), which was expressly 
overruled in Fed. Power Comm. v. Pac. Power & Light Corp., supra note 20. 

26 41 Stat. 1075 (1920), 16 U. S. C. § 817 (1934). 

2793 F. (2d) 236 (App. D. C. 1937). 


28 Securities Exchange Act of 1934, 48 Stat. 881, 901, 15 U. S. C. § 78a, 
78x (b) (1934). 


2959 Sup. Ct. 409 (U. S. 1939). 


30 Note (1938) 47 Yate L. J. 766. For a compilation of the administrative 
agencies as to the type of statutory review provided for, see Alexander, Statu- 
tory Injunctions Under the Federal Alcohol Administration Act (1937) 6 
Brook.tyn L. Rev. 302, 304 and 315. The Proposed Administrative Law Bill 
of the American Bar Association is very broad in providing that “any decision 
or order of any agency” may be reviewed. It adopts the method of direct appeal. 
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type is illustrated by the Urgent Deficiencies Act. The district courts 
are vested with jurisdiction “to enjoin, annul, set aside or suspend 
in whole or in part any order of the Interstate Commerce Commis- 
sion.” Section 313 (b) of the Federal Power Act** illustrates the 
second type: “Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding may obtain 
review of such order in the Circuit Court of Appeals of the United 
States.” The former is held adequate in Rochester Telephone Corp. 
v. U. S.8* and the latter in Fed. Power Comm. v. Pac. Power & 
Light Co.** 

The last group of cases which Justice Frankfurter uses to show 
how the application of the “negative order” doctrine led to a bad 
result are cases “where the action sought to be reviewed does not 
forbid or compel conduct on the part of the person seeking review 
but is attacked because it does not forbid or compel conduct by a 
third person.” He re-examines and re-decides Proctor & Gamble 
Co. v. U. S.3* In that case Proctor & Gamble Company made com- 
plaint to the Interstate Commerce Commission against certain de- 
murrage rules of the railroads which had the effect of charging the 
company demurrage upon its tank cars while they were upon its 
own track. After hearings, the commission found that the rules 
were not unjust and dismissed the complaint. The company then 
petitioned the Commerce Court to set aside the Commission’s order. 
The Supreme Court, on appeal, held that the Commerce Court had 
no jurisdiction to review the order because the provisions in the 
statute for review of orders of the Commission did not contemplate 
review of orders which did not command affirmative action and a 
court could not interfere in administrative subjects within the com- 
petency of the commission to decide. But Justice Frankfurter says 
the Proctor & Gamble Company asserted a legal right under the Act 
to have the commission apply different principles of law from those 
which led the commission to dismiss the complaint—a “case” or 
“controversy.” Its bill sought to avoid a multiplicity of suits and it 
was within the express language of Congress authorizing suits “to 
enjoin, annul, set aside, or suspend in whole or in part any order 
of the Interstate Commerce Commission”; therefore, it was entitled 
to have its order reviewed. All cases subsequent to Proctor & Gam- 
ble Co. v. U. S. and with a similar fact situation recognized the doc- 


Compare the liberality of the provisions for review of orders of the National 
(sea) Relations Board, 49 Stat. 453 (1935), 29 U. S. C. Supp. I § 160 (f) 
81 49 Stat. 860 (1935), 16 U. S. C. Supp. I § 825 (b) (1935). 
82 Supra note 1. 
33 Supra note 20. 
34 Supra note 2. 
















EDITORIAL NOTES 1021 


trine it established and most of them reached the same result.*®° But 
the doctrine was so unsound the Supreme Court distinguished cases 
on grounds so narrow that its decisions would always be in doubt. 
In Alton R. R. Co. v. U. S.** the Alton Railroad asked the Interstate 
Commerce Commission to have the divisions to it of joint reshipping 
rates increased. The Interstate Commerce Commission found the 
divisions not unjust or unlawful and denied the request. The Supreme 
Court held the order reviewable because the connecting lines had 
reduced the divisions to the Alton Railroad contrary to a previous 
agreement, and the Commission’s denial of relief to the Alton Railroad 
therefore was affirmative in effect. Other examples could be given.* 

Cases of the type of Proctor & Gamble Co. v. U. S. have all the 
aspects of true judicial proceedings, and “the denial of relief to one 
of the parties is usually tantamount to the granting of relief to the 
other.”** In actions originating in the law and equity courts it would 
be absurd to allow a defendant to appeal if he lost but deny that right 
to the plaintiff if he failed to win in the lower court. The new rule 
of Rochester Telephone Corp. v. U. S. is undoubtedly fairer in cases 
of this type than the old doctrine. 

The opinion in the Rochester Telephone case is clear and well writ- 
ten. It will have a wholesome effect upon the confused question of 
the reviewability of administrative orders, and Justice Frankfurter 
states that “the considerations of policy for which the ‘negative order’ 
doctrine was introduced are completely satisfied by proper applica- 
tion of the combined doctrines of primary jurisdiction®® and adminis- 
trative finality.”*° The result seems, simply, to place negative orders 
in the same category as affirmative orders and to provide a guide 
for determination of the reviewability of any order.** 


GLENN E. Moore. 


35 (1939) 7 Gro. Wasu. L. Rev. 890. 
36 287 U. S. 229, 53 Sup. Ct. 124, 77 L. ed. 275 (1932). 

87 U. S. v. New River Co., 265 U. S. 533, 54 Sup. Ct. 124, 77 L. ed. 275 
(1932) ; Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 
1408 (1914); U.S. v. La. and Pac. Railway Co. (Tapline cases), 234 U. S. 1, 
34 Sup. Ct. 741, 58 L. ed. 1185 (1914). 

882 SHARFMAN, THE INTERSTATE COMMERCE CoMMIsSION (1931) 415. 

88 Texas & Pac. Ry. v. Abilene Cotton Oil Co., supra note 8. See (1939) 
52 Harv. L. Rev. 522. 

401. C. C. v. Ill. Central R. R., supra note 10. It is interesting to note that 
the Court in Proctor & Gamble Co. v. U. S., supra note 2, actually put its 
decision upon these two grounds. The Court said, “As to subjects which in 
their nature are administrative and within the competency of the Commission 
to decide, there is no power in a court, by an exercise of original action, to 
enforce its conceptions as to the meaning of the act to regulate commerce by 
dealing directly with the subject, irrespective of any prior affirmative command 
or action by the Interstate Commerce Commission.” 

41 On the subject, generally, of the appealability of orders of administrative 
agencies, see Note (1938) 47 Yate L. J. 766. 
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GOVERNMENT CoRPORATIONS—INLAND WATERWAYS CORPORATION 
—APPLICATION OF FEDERAL CiviL SERVICE LAws To GOVERNMENT 
CorporaTIons.—Executive Order No. 7916 of June 24, 1938, pro- 
vided that, effective February 1, 1939, all positions in the executive 
civil service, including positions in corporations wholly owned or 
controlled by the United States, which are not now in the competitive 
classified civil service and which are not exempted therefrom by stat- 
ute, are covered in the competitive classified civil service. An opin- 
ion of the Attorney General was requested whether the order has 
application to positions in the Inland Waterways Corporation. Held, 
that officers and employees of the Corporation are officers and em- 
ployees of the United States within the meaning of the civil service 
laws. Op. Att’y Gen. January 16, 1939, Vol. 39, Op. No. 61. 

The Act creating the Inland Waterways Corporation provides: 
“Sec. 5. The Corporation— 

(f) May appoint, fix the compensation of, and remove such offi- 
cers, employees, attorneys, and agents as are necessary for the trans- 
action of the business of the corporation; define their duties, and 
require bonds of them, and fix the penalties thereof; 

(j) In addition to the powers specifically granted, shall have such 
powers as may be necessary or incidental to fulfill the purposes of its 
creation.” 43 Stat. 362 (1924), 49 U. S. C. § 155 (1934). 

Congress may by law vest the appointment of inferior officers in 
the Heads of Departments. Unitep States ConstTITuTIOoN, Art. 
II, § 2. Where a statute expressly authorizes another officer to 
make appointments to certain positions without regard to other laws, 
the President is not authorized to cover such positions into the classi- 
fied civil service. 37 Op. Att’y Gen. 586 (June 28, 1934). Ifa 
position is created in the executive civil service, the position must 
be filled in accordance with the civil service act and rules unless the 
statute clearly indicates an intention to the contrary. 32 Ops. Att’y 
Gen. 274 (July 19, 1920). It is a debated proposition as to whether 
government corporation positions fall within the executive civil serv- 
ice or within the independent offices category. It has been said that 
no distinction should be made between a position in the executive 
civil service and a position in a government corporation. See 37 Ops. 
Att’y Gen. 7 (June 10, 1932). It is held that the civil service laws 
and regulations, having to do with appointments, and the Classifica- 
tion Act of 1923 having to do with the fixing of salary rates, are 
separate and distinct statutes with entirely different scopes and pur- 
poses. 17 Act. Comp. Gen. Dec. 578 (January 19, 1938). 

Certain government corporations have been created without ex- 
press provisions of law being applicable to their general employees. 
Electric Home and Farm Authority and Export-Import Bank of 
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Washington (created by Executive Order on the basis of the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 195); Federal 
Prison Industries, 48 Stat. 1211 (1934), 18 U. S. C. § 744i (1934) ; 
Washington National Monument Society, 11 Stat. 386 (1859) ; Fed- 
eral Credit Unions, 48 Stat. 1216 (1934), 12 U. S. C. § 1751 (1934). 
A statute may provide for the government corporation to employ 
officers and employees without regard to the provisions of other laws 
applicable to the employment and compensation of officers and em- 
ployees of the United States. Federal Land Banks, 39 Stat. 361 
(1916), 12 U. S. C. §659 (1934); Federal Savings and Loan In- 
surance Corporation, 48 Stat. 1256 (1934), 12 U. S. C. §1725 
(1934) ; Reconstruction Finance Corporation, 47 Stat. 6 (1932), 15 
U. S. C. § 604 (1934); Tennessee Valley Authority, 48 Stat. 59 
(1933), 16 U. S.C. § 831b (1934) ; Federal Housing Administrator, 
48 Stat. 1246 (1934), 12 U. S. C. § 1702 (1934); Home Owners 
Loan Corporation, 48 Stat. 131 (1933), 12 U. S. C. § 1463j (1934) ; 
Federal Farm Mortgage Corporation, 48 Stat. 345 (1934), 12 U. S. 
C. § 1020 (1934). A government corporation may by law be given 
express authority to employ as necessary for the transaction of its 
business, but the law may be silent as to the effect of other provisions 
of laws relating to United States employees. Banks for Cooperatives, 
48 Stat. 257 (1933), 12 U. S. C. § 1134 (1934); Federal Inter- 
mediate Credit Banks, 42 Stat. 1454 (1923), 12 U. S. C. § 1022 
(1934); Production, Credit Corporations and Associations, 48 Stat. 
257 (1933), 12 U. S. C. § 1131 (1934) ; Regional Agricultural Credit 
Corporations, 47 Stat. 713 (1932), 12 U. S. C. § 1148 (1934) ; Tex- 
tile Foundation, 46 Stat. 540 (1930), 15 U. S. C. § 504 (1934). 

The Inland Waterways Corporation is given specific statutory 
authority to appoint, fix the compensation of, and remove such em- 
ployees as are necessary for the transaction of the business of the 
corporation. In addition it has such powers as may be necessary to 
fulfill the purposes of its creation. But the basic law is silent as 
to the effect of other provisions of law relating to employees of the 
United States. The application of the Federal Civil Service laws to 
employees of the Corporation depends upon the intent of Congress. 
Cf., United States v. Strang, 254 U. S. 491, 41 Sup. Ct. 165, 65 L. 
ed. 368 (1921) (employee of the Emergency Fleet Corporation not 
an agent of the United States within the meaning of the Criminal 
Code); Emergency Fleet Corporation v. Western Union Telegraph 
Co., 275 U. S. 415, 48 Sup. Ct. 198, 72 L. ed. 345 (1928) (the 
Fleet Corporation is a department of the government within the 
meaning of the Post Roads Act and entitled to preferential telegraph 
rates). 

It is a well settled rule that the contemporaneous construction 
placed on a law by the officers charged with its administration, where 
uniform and long continued, will be given great weight by the courts 
when passing upon a statute so construed, and in case of doubt will 
be controlling. Brown v. United States, 113 U. S. 568, 5 Sup. Ct. 
648, 28 L. ed. 1079 (1885) (provision of Act relating to retirement 
of officers of the Navy, having been uniformly held, by the officers 
charged with their execution to be applicable to warrant officers, are 
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now held to be so applicable) ; United States v. Finnell, 185 U. S. 
236, 244, 22 Sup. Ct. 633, 46 L. ed. 890 (1902) (following depart- 
mental construction of statute as to the business which could be 
transacted by clerk of court in absence of judge); Brewster v. Gage, 
280 U. S. 327, 366, 50 Sup. Ct. 115, 74 L. ed. 457 (1930) (Revenue 
Act of 1918 as amended); United States v. Shreveport Grain & 
Elevator Co., 287 U. S. 77, 84, 53 Sup. Ct. 42, 77 L. ed. 175 (1932) 
(Food and Drugs Act of June 30, 1906). 

It has always been the position of the Inland Waterways Corpora- 
tion that its employees are employees of a private corporation and 
not employees of the United States. Letter from the President of 
the Corporation to the Attorney General, January 10, 1939. On June 
26, 1925 the Pension Office then under the Department of Interior 
held that the employees of the Inland Waterways Corporation were 
not entitled to the benefits of the Retirement Act of 1920 because 
said employees are not employees of the United States. In a letter 
on March 5, 1933, the Veterans Administration advised the Corpora- 
tion that its unclassified employees were not entitled to the benefits 
of the Retirement Act of 1920 for reason that the Corporation’s labor 
regulations were controlled by the Corporation and not by the Civil 
Service Commission or otherwise. On February 10, 1937 the Civil 
Service Commission advised the Inland Waterways Corporation to 
the same effect. Since the Attorney General purports to give the 
same effect to administrative decisions as do the courts, the instant 
opinion seems clearly wrong. 

The general rule that debates in Congress are not appropriate 
sources of information from which to discover the meaning of lan- 
guage of statutes passed by that body does not apply to examination 
of reports of committees of either branch with a view of determining 
the scope of the statutes. Church of the Holy Trinity v. United 
States, 143 U. S. 457, 464, 12 Sup. Ct. 511, 36 L. ed. 226 (1892) 
(act to prohibit the importation and migration of foreigners and 
aliens under agreement or contract to perform labor in the United 
States) ; Chesapeake and Potomac Telephone Company v. Manning, 
186 U. S. 238, 246, 22 Sup. Ct. 881, 46 L. ed. 1144 (1902) (proviso 
in District of Columbia Appropriation Act); Binns v. United States, 
194 U. S. 486, 495, 24 Sup. Ct. 816, 48 L. ed. 1087 (1904) (Alaska 
Penal Code). For a discussion of the effect of legislative history on 
judicial decision, see editorial (1936) 5 Geo. Wasu. L. Rev. 235. 

The committee reports clearly show that Congress intended that 
the Inland Waterways Corporation be free from all bureaucratic regu- 
lations jin order that it might function as a private corporation on a 
practical business basis. Its purpose is to carry on the operations of 
the government-owned inland and coastwise waterways system to the 
point where the system can be transferred to private operation to 
the best advantage of the government. Sen. Rep. No. 538, 68th 
Cona., Ist sess., H. R. Rep. No. 375, 68th Cone., 1st sess. 

It is submitted that the administrative interpretation of 43 Stat. 
362, 49 U. S. C. § 155, supra, is the only interpretation under which 
the Corporation can perform the functions for which it was created. 
It is interesting to note that Executive Order No. 8043 of January 
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31, 1939 postponed the effective date of the order of June 24, 1938, 
with respect to positions in the Inland Waterways Corporation. A 
committee was appointed to study methods for appointing, promot- 
ing, selecting and transferring personnel for those positions and 
report to the President. Two members of the Supreme Court are 
on this committee. The report of the committee will do much to 
clear up the relation of the civil service laws to government corpora- 
tions. H. J. M. 
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CoNnsTITUTIONAL Law—MunicIpat CorporaTIons—Civit LIBER- 
TIES—MUNICIPAL CONTROL OF FREEDOM OF SPEECH AND ASSEMBLY 
—THE HaGue Case.—The Mayor and the Commissioner’s of Jersey 
City sought by the use of police and by means of ordinances to pro- 
hibit plaintiffs from being, moving about, or communicating their 
thoughts within the city limits by leaflet, or placard, or by speeches 
in public streets or parks, on the ground that the ideas of these plain- 
tiffs would cause riot, disturbance, and disorderly assemblage. Held, 
that the officials are enjoined from such conduct, as violative of plain- 
tiffs’ rights under the Fourteenth Amendment. Committee for Indus- 
trial Organization v. Hague, 25 F. Supp. 127 (N. J. 1938). 

This litigation, the result of the much publicized allegedly high- 
handed methods of Mayor Hague of Jersey City, is interesting not 
only because it presents a dramatic conflict between municipal police 
regulation and constitutional rights under the Fourteenth Amend- 
ment, but also because these rights were specifically enforced by the 
court. See note (1939) 1 Nat. Law Guitp Quar. 363. The ordi- 
nances in question prohibited distribution of leaflets and circulars on 
any street or public place, prohibited the carrying or exhibiting of 
any “showboard, placard, banner, or sign,” on any sidewalk or road- 
way, and prohibited the holding of public meetings without a permit 
from the Commissioner of Public Safety, who could refuse such per- 
mit where he believed riot, disorder, or disturbance would follow. 
Jersey City Ordinances, Jan. 22, 1924 (leaflets and circulars); May 
18, 1937 (placards and banners) ; April 21, 1930 (permits to speak) ; 
see note (1938) 48 Yace L. J. 263, 264, 265. Where equal privileges 
and immunities would be denied as a result of a city ordinance, no 
question of the unconstitutionality of such ordinance arises. Hender- 
son v. Mayor of N. Y., 92 U. S. 259, 23 L. ed. 543 (1875); Chy 
Lung v. Freeman, 92 U. S. 275, 23 L. ed. 550 (1875); Ex parte 
Virginia, 100 U. S. 339, 25 L. ed. 676 (1880); Neal v. Delaware, 
103 U. S. 370, 26 L. ed. 567 (1880); Soon Hing v. Crowley, 113 
U. S. 703, 5 Sup. Ct. 730, 28 L. ed. 1145 (1884) ; Vick Wo v. Hop- 
kins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1885) ; Ander- 
son v. Wellington, 40 Kans. 173, 19 Pac. 719 (1888); In re Frazee, 
63 Mich. 396, 30 N. W. 72 (1886); State v. Dering, 84 Wis. 585, 
54 N. W. 1104 (1893). Thus where Chinese laundrymen were re- 
fused permits under an ordinance prohibiting laundries in buildings 
other than brick and stone unless permission was obtained from the 
Board of Supervisors, this ordinance was ceclared unconstitutional, 
the court saying, “Though the law itself be fair on its face and im- 
partial in appearance, yet, if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as practically to 
make unjust and unreasonable discrimintion between persons in sim- 
ilar circumstances, material to their rights, the denial of equal justice 
is still within the prohibition of the Constitution.” Vick Wo v. Hop- 
kins, supra. Similarly, an ordinance prohibiting parades with singing, 
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shouting, or music on the streets, without permission of the mayor, 
was held discriminatory and invalid under the amendment, since the 
mayor’s power was discretionary. State v. Dering, supra. The re- 
quiring of permits is in itself, however, quite in keeping with con- 
stitutional freedom, if no discrimination is to be made in issuing them, 
or if a reasonable standard for judging discrimination is set up. 
Smith v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582, 75 L. ed. 1264 
(1931); Roderick v. Whitson, 51 Hun 620, 4 N. Y. S. 112 (1889) ; 
People v. Garabed, 20 Misc. 127, 45 N. Y. S. 827 (1897). Further, 
the fact that riot, disorder, or disturbance will follow has been held 
a valid basis for discrimination. Comm. v. Murphy, 166 Mass. 171, 
44 N. E. 138 (1896) ; Comm. v. Karvonen, 219 Mass. 30, 106 N. E. 
556 (1914); People v. Burman, 154 Mich. 150, 117 N. W. 589 
(1908). In Comm. v. Karvonen, supra, a statute prohibiting the car- 
rying of a red or black flag in parades was held not arbitrary nor 
unreasonable, since it would be likely “to provoke turbulence or to 
menace the safety of travelers or citizens in general, or otherwise 
to interfere with common welfare.” Such statutes are distinguish- 
able, however, from the Jersey City Ordinance of April 21, 1930, 
supra, for the latter places the determination of what public meetings 
will lead to riots and disorder within the peculiar discretion of the 
Commissioner of Public Safety, and thus would seem to come within 
the prohibition of the cases. The validity of the ordinance has been 
upheld, however. Thomas v. Casey, 121 N. J. L. 185, 1 A. (2d) 866 
(1938). The court, in the Hague case, does not disturb this holding, 
although the decree laid down enjoins enforcement of the ordinance 
against plaintiffs. Comment has been made on certain discrepancies 
in the latter case between the conclusions drawn by the court in the 
decision itself, and the prohibitions set out in the decree, which was 
handed down more than a month later. See note (1938) 48 YALE 
L. J. 257, 264; note (1939) 1 Nat. Law Guitp Quar. 363. This 
may be one of them. 

Different considerations govern the enforcement of the ordinances 
prohibiting distribution of leaflets on the public streets, and the carry- 
ing of placards. Ordinances of January 22, 1924, and May 18, 1937, 
supra. These prohibitions are not discriminatory, but limitations on 
freedom of expression. These were held in early cases not to come 
within the scope of the Fourteenth Amendment’s restriction on state 
action. U.S. C. A. Const. Amend. 14; Davis v. Mass., 167 U. S. 
43, 17 Sup. Ct. 731, 42 L. ed. 71 (1897); Prudential Ins. Co. of 
Amer. v. Cheek, 259 U. S. 530, 42 Sup. Ct. 516, 66 L. ed. 1044 
(1922). It was not until 1925 that it became recognized that the 
abridgment of freedom of speech and assembly was within the pro- 
hibition of the Fourteenth Amendment, in its guarantee of the pres- 
ervation of “liberty” of every person from state action without due 
process of law. Gitlow v. N. Y., 268 U. S. 652, 45 Sup. Ct. 625, 
69 L. ed. 1138 (1925). This has since been consistently followed. 
Whitney v. Calif., 274 U. S. 357, 47 Sup. Ct. 641, 71 L. ed. 1025 
(1927); Burns v. U. S., 274 U. S. 328, 47 Sup. Ct. 650, 71 L. ed. 
1077 (1926); Stromberg v. Calif., 283 U. S. 359, 51 Sup. Ct. 532, 
75 L. ed. 1117 (1931); Near v. Minn., 283 U. S. 697, 51 Sup. Ct. 
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625, 75 L. ed. 1357 (1931); Grosjean v. Amer. Express Co., 297 
U. S. 233, 56 Sup. Ct. 444, 80 L. ed. 660 (1936) ; DeJonge v. Ore., 
299 U. S. 353, 57 Sup. Ct. 255, 81 L. ed. 278 (1937). Municipal 
ordinances adopted under state authority constitute state action, and 
are therefore within the prohibition of the Fourteenth Amendment. 
DeJonge v. Ore., supra; Raymond v. Chicago Union Traction Co., 
207 U. S. 20, 28 Sup. Ct. 7, 52 L. ed. 78 (1907) ; Home Telephone 
and Telegraph Co. v. Los Angeles, 227 U. S. 278, 33 Sup. Ct. 312, 
57 L. ed. 510 (1913); Cuyahoga River Power Co. v. Akron, 240 
U. S. 462, 36 Sup. Ct. 402, 60 L. ed. 743 (1916). Similarly, free- 
dom of the press comes within the confine of “liberty.” Lovell v. 
City of Griffin, 303 U. S. 444, 58 Sup. Ct. 666, 82 L. ed. 949 (1938). 
The distribution of leaflets and other literature on the public streets 
is an incident of freedom of speech and of the press, zbid. Though 
the ordinance was allegedly designed to prevent littering the streets, 
if its true intent was to limit civil liberty, as was found here, the 
Court will look behind the language and declare it unconstitutional. 
Yick Wo v. Hopkins, supra, and cases there cited. No question of 
the soundness of the court’s finding in the Hague case as to the in- 
validity of these ordinances therefore arises. 


The right to lawfully move about the city without danger of depor- 
tation raises no legal doubt that the mayor’s arbitrary actions were 
ultra vires. The Passenger Cases, 7 How. 283, 12 L. ed. 702 (U. S. 
1849) ; Crandall v. Nevada, 6 Wall. 35, 18 L. ed. 745 (U. S. 1867) ; 
Williams v. Fears, 179 U. S. 220, 21 Sup. Ct. 128, 45 L. ed. 186 
(1900) ; Twining v. N. J., 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 97 
(1908) ; Hawaii v. Anduha, 48 F. (2d) 7s A. 9th, 1930) ; 
U. S. v. Miller, 17 F. Supp. 65 (W. D. Ky. 1936). 

Enforcement of civil rights by the use of injunction has not often 
been presented in the manner in which it comes up in the Hague 
case. There is some authority to the effect that an injunction will 
issue to protect personal rights, even where municipal officers will 
thereby be restrained. Brown v. Nichols, 93 Kans. 737, 145 Pac. 
561 (1915); Ex parte Warfield, 40 Tex. App. 413, 50 S. W. 933 
(1899). The New Jersey courts have also allowed injunctions in 
such cases. Miller v. Atlantic City, 111 N. J. Eq. 264, 162 Atl. 143 
(1932). The rule of the latter case however has been overruled in a 
decision which is probably itself no longer law in New Jersey since 
the present case was decided. Friends of New Germany of Hudson 
County v. Eastmead, 116 N. J. Eq. 487, 174 Atl. 156 (1934). It 
may be interesting to note that the latter case held as a matter of 
substantive law that changes in the political, social, or economic sys- 
tem, no matter how unwise or shocking, may be advocated, and that 
municipal officers cannot ban lawful assembly even on the ground 
that the views to be there expressed are so unpopular that rioting 
may occur, ibid. M 


NATIONAL LaBor RELATIONS AcT—INTERSTATE COMMERCE—ApP- 
PLICATION TO CoNTRACT MANUFACTURE.—Respondent employers 
operate a “contract shop” for processing materials belonging to others. 
The major portion of such materials is delivered to the employer 
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through the channels of interstate commerce and, after processing, 
are delivered to the owners who distribute through the channels of 
interstate commerce. Held, that the National Labor Relations Act 
may be validly applied to respondents. National Labor Relations 
Board v. Benjamin Fainblatt, 59 Sup. Ct. 668, 83 L. ed. (adv. op.) 
646 (U. S. 1939). 

Transactions in the throat through which the current of interstate 
commerce passes cannot be separated from the movement to which 
they contribute. Stafford v. Wallace, 258 U. S. 495, 416, 42 Sup. 
Ct. 397, 66 L. ed. 735 (1922) (stockyards). For consideration of 
the commerce power as applied to interstate transactions directly 
affecting commerce, and as to co-mingling interstate and intrastate 
activities, see Consolidated Edison Company of New York v. National 
Labor Relations Board, 305 U. S. 197, 59 Sup. Ct. 206 (1938), 
noted infra, 

A temporary interruption of the continuity of interstate commerce 
does not withdraw Federal control from the stream of commerce. 
Champlain Realty Company v. Town of Brattleboro, 260 U. S. 366, 
43 Sup. Ct. 146, 67 L. ed. 309 (1922) (logs temporarily detained to 
await subsidence of high waters); Stafford v. Wallace, supra; Chi- 
cago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 
839 (1923) (grain temporarily stored in warehouses); NLRB v. 
National New York Packing and Shipping Co. Inc., 86 F. (2d) 98 
(C. C. A. 2d, 1936) (National Labor Relations Act applicable to a 
company whose business consisted of consolidating and arranging for 
transporting of packages in interstate commerce). 

The question of title to goods in interstate commerce has no 
bearing upon the power of Congress to prevent burdens and obstruc- 
tions to the flow of commerce. United States v. Erie R. Co., 280 
U. S. 98, 101, 50 Sup. Ct. 51, 74 L. ed. 187 (1929) (purchase of 
pulp manufactured abroad); Santa Cruz Fruit Packing Co. v. 
NLRB, 303 U. S. 453, 463, 58 Sup. Ct. 656, 82 L. ed. 954 (1938) 
(canned goods). The Court has sustained the power of Congress 
to regulate commission merchants in stockyards although they took 
no title to the livestock, and to regulate grain exchanges although they 
did not themselves engage in buying or selling grain. Stafford v. 
Wallace, supra; Chicago Board of Trade v. Olsen, supra. Except 
for the question of title to the materials used in processing, the opera- 
tions carried on by respondent are similar to many manufacturing 
establishments held subject to the National Labor Relations Act. Cf., 
NLRB vy. Friedman-Harry Marks Clothing Co., 301 U. S. 58, 57 
Sup. Ct. 645, 81 L. ed. 893 (1937) (manufacturer of garments) ; 
NLRB v. Wallace Mfg. Co., Inc., 95 F. (2d) 818 (C. C. A. 4th, 
1938) (cotton textile manufacturer); NLRB v. Freezer and Son, 
95 F. (2d) 840 (C. C. A. 4th, 1938) (manufacturer of shirts) ; 
NLRB v. Oregon Worsted Co., 94 F. (2d) 671 (C. C. A. 9th, 1938) 
(worsted mills). 

The Court held that the application of the National Labor Rela- 
tions Act does not depend on the volume of interstate commerce 
affected other than the law permits the qualification implied in the 
ancient maxim de minimus non curat lex. Viewed separately re- 
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spondent’s activities appear a mere trifle which if continued need 
little concern the public. As a unit in the clothing industry which 
has a long and tragic history of industrial strife, the public interest 
is paramount. It is submitted that the decision in the principle case 
is an application of the “practical concept” to interstate commerce. 
Swift and Co. v. United States, 196 U. S. 375, 398, 25 Sup. Ct. 276, 
49 L. ed. 518 (1905) (combination of dealers in fresh meat with 
intent to monopolize commerce among the states); NLRB v. Jones 
and Laughlin Steel Co., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 
(1937) (manufacturer of iron and steel products); Consolidated 
Edison Company of New York v. NLRB, noted infra. H. J. M. 


NATIONAL LaBor RELATIONS AcT — INTERSTATE COMMERCE — 
STaTE Acts — APPLICATION OF FEDERAL AcT TO INTRASTATE ACc- 
TIVITIES AFFECTING INTERSTATE COMMERCE.—Petitioners, domestic 
public utility corporations, are engaged in the production, distribution 
and sale of electricity, gas and steam in the State of New York. 
Large quantities of coal and oil are transported in interstate com- 
merce from mines and refineries in other states to the companies’ 
plants in New York. Copper, cable and other supplies are purchased 
from sources outside the State. They serve over 3,500,000 customers 
—a large majority using the service for residential and domestic pur- 
poses. They furnish about 97.5% of the total electric energy sold in 
New York City and 100% of that sold in Westchester County. Peti- 
tioners do not sell for resale outside the State. 


The companies supply electric energy to three interstate railroads 
for lighting and operation of passenger and freight terminals, and 
for the movement of interstate trains. Other governmental and 
private concerns directly engaged in interstate service and supplied 
energy by the petitioners include Western Union Telegraph Company, 
Postal Telegraph Company, Radio Corporation of America, New 
York Telephone Company, Columbia Broadcasting System, New 
York Stock Exchange, Floyd Bennett Air Field, ferry slips from 
which ferries operate between New York and New Jersey, lighthouses 
and other aids to navigation in New York harbor, and a majority of 
the piers of trans-Atlantic and coastal steamship companies for light- 
ing, freight handling and related uses. 


After a hearing on a complaint charging unfair labor practices af- 
fecting commerce the National Labor Relations Board made an order 
and a decree of enforcement entered in the court below. Held, that 
the Board had authority under the power of the Federal government 
over interstate commerce to entertain this proceeding against the 
petitioners. Consolidated Edison Company of New York v. National 
Labor Relations Board, 59 Sup. Ct. 206 (U. S. 1938). 

The Court did not find it necessary to pass on the legal significance 
of the flow of supplies from outside the State to the companies’ plants 
in New York. Cases where the Court has sustained the power of 
Congress to remove burdens on commerce in the State where the 
interstate movement ends can be distinguished. Duplex Printing Co. 
v. Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921) 
(conspiracy to restrain the interstate commerce of a manufacturer of 
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printing presses) ; Bedford Cut Stone Co. v. Journeymen Stone Cut- 
ters’ Association, 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927) 
(conspiracy to restrain the interstate commerce of building pro- 
ducers) ; Local 167, Brotherhood of Teamsters v. United States, 291 
U. S. 293, 54 Sup. Ct. 396, 78 L. ed. 804 (1934) (conspiracy to bur- 
den the free movement of live poultry). 


The commerce power has been applied to intrastate transactions 
directly affecting interstate commerce, though carried on by persons 
not themselves engaged in interstate commerce. United States v. 
Ferger, 250 U. S. 199, 39 Sup. Ct. 445, 63 L. ed. 936 (1919) (for- 
gery and utterance of bills of lading for fictitious shipments in inter- 
state commerce); Chicago Board of Trade v. Olsen, 262 U. S. 1, 
43 Sup. Ct. 470, 67 L. ed. 839 (1923) (sales of grain for future 
delivery); Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 
66 L. ed. 735 (1922) (regulation and control of facilities furnished 
in stock yards); Local 167, Brotherhood of Teamsters v. United 
States, supra. It is a well settled rule that where federal regulation 
cannot be applied to protect interstate commerce without at the same 
time protecting intrastate transactions, the federal regulation may be 
applied to the whole. Second Employers’ Liability Cases, 223 U. S. 1, 
32 Sup. Ct. 169, 56 L. ed. 327 (1911) (“In regulating the relations 
of employers and employees engaged in interstate commerce, Congress 
may regulate the liability of employers for injuries caused by other 
employees even though the latter be engaged in intrastate com- 
merce”) ; Southern Ry. Co. v. United States, 222 U. S. 20, 32 Sup. 
Ct. 2, 56 L. ed. 72 (1911) (railroad cars used in moving intrastate 
traffic) ; Baltimore and Ohio Railroad Company v. I. C. C., 221 U. S. 
612, 31 Sup. Ct. 621, 55 L. ed. 878 (1911) (power of Congress to 
restrict the hours of labor of employees connected with interstate 
commerce is not defeated by the fact that such employees are also 
connected with intrastate commerce); Houston and Texas Ry. v. 
United States, 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914) 
(relation of intrastate to interstate rates); N. L. R. B. v. Jones & 
Laughlin Steel Co., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 
(1937) (manufacturer of iron and steel products). Federal regula- 
tion may be exercised even though the operations are predominantly 
local. Santa Cruz Fruit Packing Co. v. N. L. R. B., 303 U. S. 453, 
58 Sup. Ct. 656, 82 L. ed. 954 (1938) (canning fruits and vegetables 
raised within the State); see N. L. R. B. v. Jones & Laughlin Steel 
Co., supra at 37. 

In the case of N. L. R. B. v. Jones & Laughlin Steel Co., supra, 
the Supreme Court said: “We have often said that interstate com- 
merce itself is a practical conception. It is equally true that inter- 
ference with that commerce must be appraised by a judgment that 
does not ignore actual experience.” No case sustaining the exercise 
of Congressional power to protect commerce from labor disputes 
reveals an effect comparable to a complete disruption of commerce 
that would result from a labor dispute in petitioners’ organization. 
Cf., N. L. R. B. v. Freuhauf Trailer Co., 301 U. S. 49, 57 Sup. Ct. 
642, 81 L. ed. 893 (1937) (manufacturer of commercial trailers) ; 
N. L. R. B. v. Friedman-Harry Marks Clothing Co., 301 U. S. 58, 

8 
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57 Sup. Ct. 645, 81 L. ed. 893 (1937) (manufacturer of garments) ; 
Santa Cruz Packing Co. v. N. L. R. B., supra; Coronado Coal Co. 
v. United Mine Workers of America, 268 U. S. 295, 45 Sup. Ct. 551, 
69 L. ed. 963 (1925) (coal mines); Bedford Cut Stone Co. v. Jour- 
neymen Stone Cutters’ Association, supra; Loewe v. Lawler, 208 
U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908) (manufacturer of 
hats) ; Duplex Printing Co. v. Deering, supra; Local 167, Brother- 
hood of Teamsters v. United States, supra. 

The principal case extends the jurisdiction of the National Labor 
Relations Board to enterprises on which instrumentalities of com- 
merce are dependent. It is submitted that such enterprises are them- 
selves agencies of interstate commerce. 


At the time the charge and complaint were filed against petitioners 
there was no New York legislation applicable to the controversy. 
Before the decision was rendered a New York State Labor Relations 
Act was enacted for the purpose of extending to the labor relations 
of employers engaged in intrastate enterprises a supervision similar 
to that designed by the National Act with respect to employers in 
interstate commerce. N. Y. ConsonipaTED Laws, c. 31, art. 20. 
In passing on the National Labor Relations Act in relation to state 
Labor Relations Acts the Court stated: “But it is also true that 
where the employers are not themselves engaged in interstate or 
foreign commerce, and the authority of the National Labor Relations 
Board is invoked to protect that commerce from interference or 
injury arising from the employers’ intrastate activities, the question 
whether the alleged unfair labor practices do actually threaten inter- 
state or foreign commerce in a substantial manner is necessarily 
presented. In determining that factual question regard should be 
had to all the existing circumstances including the bearing and effect 
of any protective action to the same end already taken under state 
authority. The justification for the exercise of federal power should 
clearly appear. Florida v. United States, 282 U. S. 194, 211, 212, 
51 Sup. Ct. 119, 75 L. ed. 291 (1931). But the question in such a 
case would relate not to the existence of the federal power but to 
the propriety of its exercise on a given state of facts.” H. J. M. 


PATENTS—SPECIFICATION—SUFFICIENCY OF DiscLosurE.—A filed 
an application, after L filed, but four years before the L patent issued. 
A’s application made no reference in the specification to the L appli- 
cation. The L application was owned by the assignee of A and dis- 
closed a device very similar to that disclosed in the drawings of A; 
in fact some of the parts were so similar in appearance that it ap- 
peared obvious that the draftsman must have had one before him 
while preparing the other. An interference was declared between 
the A application and an application of H but H moved to dissolve 
on the grounds that certain elements of the single count of the inter- 
ference were not described in A’s specification or clearly shown in 
the drawings. The Examiner took judicial notice of the L appli- 
cation, which had then matured into a patent, assuming that the dis- 
puted elements, indicated only in a general way on A’s drawing 
and not described in the specification, would necessarily be the same 
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in kind and function as those of the L patent, which were adequately 
described, and denied H’s motion. H appealed. Held, that the dis- 
closure of the A application was not sufficient to sustain the count 
of the interference and that H’s motion to dissolve on the grounds 
stated should have been sustained. Avery v. Hilder, 499 O. G. 
533, 39 U. S. P. Q. 434 (C. C. P. A. 1938). 


An earlier filed copending case mentioned by the applicant is 
effective as supplemental art in connection with the question of dis- 
closure, Morgan v. Drake, 36 F. (2d) 511, 393 O. G. 250, 1930 
C. D. 118, 4 U. S. P. QO. 276; Reid v. Kitzelman, 275 O. G. 624, 
1920 C. D. 28; aff'd, 79 App. D. C. 377, 275 O. G. 1024, 1920 
C. D. 191; Moss v. Ellis, 84 F. (2d) 224, 30 U. S. P. Q. 86 
(C. C. P. A. 1936), although some early cases have held that it is 
improper to rely on a pending application to supplement a disclosure 
since it may never mature into a patent. Ex parte Kellogg, 120 
O. G. 2754, 1906 C. D. 84; Ex parte Borgfeldt, 49 O. G. 132, 1889 
C. D. 199, Ex parte Chadwick, 57 O. G. 124, 1891 C. D. 169. It is 
also proper to rely upon the disclosure of a prior patent to complete 
the description. Lynch v. Headley, 307 O. G. 737, 1923 C. D. 150, 
52 App. D. C. 269; Los Alamitos Sugar Co. v. Carroll, 173 Fed. 
280 (C. C. A. 9th, 1909). 

The showing of an application is deemed to include what is known 
in the prior art. Thus it is not necessary to describe that which is 
known in the art when describing an invention since “that which is 
well known is as if it were written in the patent and delineated in 
the drawing.” Carnegie v. Cambria Iron Co., 185 U. S. 403, 22 
Sup. Ct. 698, 46 L. ed. 960 (1902). It is sufficient to start with 
that which is old and proceed to describe the novelty. Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. ed. 1177, 21 O. G. 2031 (1882). 

There are a considerable number of decided cases to the effect 
that a copending patent (a patent granted after the filing of the 
application for the invention in controversy on an application earlier 
filed) may be combined with other patents as a part of the prior 
art on the question of patentable novelty. See note (1939) 7 Gro. 
Wasu. L. Rev. 425, 426. Thus it was contended in the instant case 
that consistently with the latter cases it was also proper to rely on 
the copending patent to L to supplement the disclosure of the A ap- 
plication as a part of the known prior art even though no specific 
reference was made to it in the application. The Court, however, 
held this line of cases not to be in point and stated, “Surely this 
would be no warrant for a holding that a pending application to 
which the public did not have access would be prior art, in the sense 
that we are using the term here, at the date when A filed his ap- 
plication.” 

Thus it appears that while a copending patent may be considered 
as a part of the prior art for the purpose of constituting a reference, 
it may not be considered as a part of the prior art for the purpose of 
supplementing the specification of a later filed application. 


R. E. H. 
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Pustic UTILITIES—ADMINISTRATIVE LAw—JupiciaL REvIEw— 
INJUNCTION By FEDERAL Courts.—The Oklahoma Natural Gas 
Corporation, of Maryland, the successor to the Oklahoma Natural 
Gas Company, of Oklahoma, sold gas to the Oklahoma Gas and 
Electric Company, an Oklahoma corporation, hereinafter called the 
Electric Company, the latter Company having a franchise to sell and 
distribute gas in Oklahoma City. After gas rates were set by the 
Corporation Commission in 1921, the Electric Company agreed with 
the Gas Company that the latter was to furnish gas outside of the 
city limits, while the Electric Company was to furnish gas within the 
city. In 1924 the Gas Company established approved rates for in- 
dustrial consumers located outside the city limits. The Electric 
Company continued to furnish gas to Wilson and Company, a packing 
corporation located outside the city limits, at a higher rate than that 
charged by the Gas Company in the same locality. In 1926, the 
Corporation Commission, under Order No. 3388, required the Gas 
Corporation to furnish gas to Wilson and Company at the same 
industrial rate that it was furnishing gas to the other industries in 
the same area. Also, Wilson and Company was to purchase the 
present gas line of the Electric Company, or build their own. The 
Gas Corporation and the Electric Company appealed to the Supreme 
Court of Oklahoma which affirmed the Order No. 3388, but allowed 
supersedeas bonds suspending the operation of such Order. Okla- 
homa Gas & Electric Company v. Wilson and Company, 146 Okla. 
272, 288 Pac. 316 (1930). No appeal was taken to the United States 
Supreme Court. The Gas Corporation and the Electric Company 
then sued in the Federal district court to challenge the validity of 
Order No. 3388 and enjoin suit on the bonds. The lower court dis- 
missed the bill but on appeal it was remanded, stating that the 
Supreme Court of Oklahoma in affirming Order No. 3388 had acted 
legislatively and that the Gas Corporation was entitled to challenge 
the validity in independent proceedings in equity. Oklahoma Gas & 
Electric Company v. Wilson, 54 F. (2d) 596 (C. C. A. 10th, 1931). 
The Gas Corporation then had the suit dismissed without prejudice. 
Suit was then brought against the Oklahoma Co. and Delaware Co. 
before a three-judge court. On appeal the United States Supreme 
Court held that the said court had no jurisdiction as under 28 U. S. C. 
§ 380 (1934) and directed the trial before a single judge. Okla. Gas 
& Elec. Co. v. Okla. Packing Co., 292 U. S. 386, 54 Sup. Ct. 732, 
78 L. ed. 1318 (1933). The present case is an appeal from the 
holding by the single judge in the Federal district court that Order 
No. 3388 was invalid and the issuance of an injunction. Held, that 
the review of the Order No. 3388 by the Supreme Court of Okla- 
homa was legislative in character and therefore not conclusive as to 
the validity under the doctrine of res judicata: that under the facts 
found by the lower court Order No. 3388 was void as being contrary 
to the Fourteenth Amendment of the UNiTED States CoNSTITUTION 
and art. 2, § 7, of the Oklahoma Constitution: and that as the Order 
No. 3388 was invalid the enforcement of such would be the taking 
of property without due process of law, for which an injunction 
would lie which would not be within the prohibition imposed on the 
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Federal courts under the Judicial Code § 265, 28 U. S. C. § 379 
(1934). Oklahoma Packing Co. v. Oklahoma Gas & Electric Co., 
100 F. (2d) 770 (C. C. A. 10th, 1938). 


Referring to the original review of the Commission’s Order No. 
3388 by the state Supreme Court, it was found that as a matter of 
law the Electric Company’s franchise given by Oklahoma City could 
not be extended beyond the city limits, 3 McQuILLan, MUNICIPAL 
CorporaTions (1928) § 921. That the Corporation Commission was 
a lawful agency having regulating and controlling power over public 
utilities. Laws 1913, c. 93. That the Gas Co. by its amended charter, 
in 1917, agreed to supply individuals and that the Corporation Com- 
mission has the power to compel service to all in an area being served. 
Okla. Nat. Gas Co. v. Corporation Commission, 88 Okla. 51, 211 
Pac. 401 (1922). That under art. 9, § 22, of the Oklahoma Constitu- 
tion, it is incumbent upon the Supreme Court to review the findings 
of facts and the conclusions of law based thereon. 

That the only consumer furnished by the Electric Co. outside the 
city limits was Wilson and Co. and by so doing it was not operat- 
ing under its city franchise. That by an oral agreement in 1921 the 
Gas Co. and the Electric Co. traded consumers and property in 
order to permit, as nearly as possible, a separation along the municipal 
boundary. That the Gas Co. had the charter right to serve and did 
serve consumers in the same area at the rate specified in Order No. 
3388. 

In the original review before the state supreme court it was as- 
signed as error, that the Order was not supported by the evidence and 
violated Oklahoma Constitution art. 2, §7 and the UNITED STATES 
ConsTITUTION, Fourteenth Amendment. The State Supreme Court 
reviewed the power of the Corporation Commission under the ConstI- 
TUTION, art. 9, §§ 15-24: the admissions of the companies; their 
franchises and evidence placed before the Corporation Commission as a 
court of record. Considering the necessary elements of the term due 
process of law, it cannot be maintained that the companies did not 
have notice, an opportunity to be heard and to defend and an orderly 
proceeding adapted to the nature of the case. 

Under these facts it cannot reasonably be considered that this was 
an order to establish new rates, but an order for the Gas Co. to 
furnish gas at its established rates; in other words, to cease the 
discrimination against Wilson and Co. as based on the understanding 
between the two public utilities. 

There is no provision in the UNITED STATEs CoNSTITUTION to pre- 
vent a state from uniting legislative and judicial power in a single 
body. Dreyer v. JIl., 187 U. S. 71, 83, 23 Sup. Ct. 28, 47 L. ed. 79 
(1902) ; Winchester & S. R. Co. v. Commission, 106 Va. 264, 268, 
55 S. E. 692 (1906). Regardless of the dominant character of the 
body where the proceedings take place, if they are legislative in nature 
they cannot be judicial. Southern R. Co. v. Greensboro Ice and Coal 
Co., 202 U. S. 543, 26 Sup. Ct. 722, 50 L. ed. 1142 (1905). Thus 
if the state supreme court in affirming the Commission’s Order, acts 
only in a legislative capacity the Federal courts may enjoin such rates 
as being confiscatory. Prentis v. Atlantic Coast Lines Co., 211 U.S 
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210, 29 Sup. Ct. 67, 53 L. ed. 150 (1908). In the Prentis case, how- 
ever, the rates were entirely new while in the instant case the rates 
had been in effect since 1924 in the immediate vicinity. 

The important fact is, not that the proceedings were originally 
legislative or executive in nature, but that the court in reviewing the 
order, exercised only its judicial power, which jurisdiction had been 
conferred by law. U.S. v. Ritchie, 17 How. 525, 534, 58 U. S. 525, 
15 L. ed. 236 (1854); Stephen v. Cherokee Nation, 174 U. S. 445, 
479, 19 Sup. Ct. 722, 43 L. ed. 1041 (1898); Federal Trade Com- 
mission v. Eastman Co., 274 U. S. 619, 623, 47 Sup. Ct. 688, 71 L. 
ed. 1238 (1926); Old Colony Trust Co. v. Commission, 279 U. S. 
716, 722-724, 49 Sup. Ct. 499, 73 L. ed. 918 (1928); Fed. Radio 
Comm. v. Nelson Bros., 289 U. S. 266, 277, 53 Sup. Ct. 627, 77 L. 
ed. 1166 (1933). 

The Supreme Court of Oklahoma, in its decision of the case Okla. 
Cotton Ginners Ass’n. v. State, 174 Okla. 243, 51 P. (2d) 327 
(1935), reviewed its jurisdiction as conferred by the state Constitu- 
tion and specifically held that a legislative review of the Corporation 
Commission’s Orders only applied to transportation and transmission 
companies, and not to public utilities such as gas and cotton gin com- 
panies, which was judicial. The court then attempted a distinction 
of all the prior reviews of the Corporation Commission’s orders by 
saying that such reviews applied to transportation or transmission 
companies, 4. T. & S. F. Ry. Co. v. State, 23 Okla. 510, 101 Pac. 262 
(1909); C., R.I. & P. Ry. Co. v. State, 24 Okla. 370, 103 Pac. 617 
(1909); A. T. & S. F. Ry. Co. v. Miller, 28 Okla. 109, 114 Pac. 
1104 (1911); Pioneer T. & T. Co. v. City of Bartleville, 40 Okla. 
583, 139 Pac. 694 (1914) ; or that its orders had not been challenged, 
Okla. Nat. Gas Co. v. Corporation Commission, 90 Okla. 84, 216 
Pac. 917 (1923); McAlester Gas & Coke Co. v. Corporation Com- 
mission, 102 Okla. 118, 227 Pac. 83 (1924); or that its orders were 
such because of a stipulation by the parties, City of Poteau v. Amer. 
Ind. Oil & Gas Co., 159 Okla. 240, 18 P. (2d) 523 (1923). 

Following this line of reasoning, then it could be said that the 
affirmation of the order by the Oklahoma Supreme Court was con- 
clusive as res judicata in the suit in the Federal court. Grubb v. Pub. 
Util. Comm. of Ohio, 281 U. S. 470, 475, 50 Sup. Ct. 374, 74 L. ed. 
972 (1930); Baltimore S. S. Co. v. Phillips, 274 U. S. 316, 319, 47 
Sup. Ct. 600, 71 L. ed. 1069 (1926); U.S. v. Moser, 266 U. S. 236, 
241, 46 Sup. Ct. 66, 69 L. ed. 262 (1924); Cromwell v. County of 
Sac, 94 U.S. 351, 352, 24 L. ed. 195 (1876). 

If, after a Federal court has construed a state law, the supreme 
court of that state adopts a different construction, the Federal courts, 
in subsequent cases must follow the later state court decisions, in- 
stead of their own previous holdings. Supreme Lodge, K. P. v. 
Meyer, 265 U. S. 30, 44 Sup. Ct. 423, 68 L. ed. 885 (1924); Mes- 
senger v. Anderson, 225 U.S. 436, 32 Sup. Ct. 739, 56 L. ed. 1152 
(1912); St. Louis & S. F. R. Co. v. Quenette, 251 Fed. 773 (C. C. 
A. 8th, 1918). 

However in the decision of the case, Okla. Gas & Electric Co. v. 
Wilson & Co., 178 Okla. 604, 63 P. (2d) 703 (1937), reversing the 
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judgment on the supersedeas bonds, the state supreme court reiterated 
the doctrine of the Cotton Ginner’s case as to a judicial determination 
of the Corporation Commission’s Orders affecting public utilities ; 
but as to the jurisdiction of the state courts, it followed the rule laid 
down in the case of Corporation Commission v. Cary, 296 U. S. 452, 
458, 56 Sup. Ct. 300, L. ed. 324 (1935). That is, the Federal 
court rightfully concluded that the right to a judicial determination 
of the Order was uncertain, and a temporary injunction restraining 
the enforcement of the Order would lie, because at the time the first 
restraining Order was granted, the decisions of the state court were 
conflicting on the subject of “judicial” review. The state court then 
refused to consider the effect of the Cotton Ginner’s case, as it was 
decided subsequent to the bringing of the suit on the bonds. 

The implication is such that the court admitted the uncertainty of 
a “judicial” determination by the state court, prior to the Cotton 
Ginner’s case, for which reason a Federal court could take jurisdic- 
tion and grant an injunction under the Johnson Act, where the order 
was alleged to be repugnant to the UNniTED States CONSTITUTION. 
Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 
(1908); Wells Fargo & Co. v. Taylor, 254 U. S. 175, 41 Sup. Ct. 
93, 65 L. ed. 205 (1920); Missouri v. Chi. B. & Q. R. R. Co., 241 
U. S. 533, 538, 36 Sup. Ct. 719, 60 L. ed. 1147 (1916). 

The holding can be justified by assuming that the decision of the 
single judge in the Federal district court is a continuation of the 
original proceedings in the Federal court, which the Gas Co. had 
dismissed without prejudice. On April 17th the Supreme Court of 
the United States issued a writ of certiorari in this case, Docket No. 
750 October Term, 1938. . ee 
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THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC Prop- 
ERTY. By Stephen P. Ladas. New York: The MacMillan 
Company. 1938. 1273 pp. Price $8.50. 


There has been a dearth of publications on the subject of copyright 
in the English language. As is shown in Mr. Ladas’ bibliography, 
out of about 200 works there listed, about 175 are in a language 
other than English, and of those published in this country only 
several are at all recent. The present volumes treat primarily the 
international aspects of copyright and in this respect are unique in 
their field. There is no comparable work in English. 

This work is one of the Harvard Studies on International Law, 
and is published under the auspices of the Bureau of International 
Research of Harvard University and Radcliffe College. It is com- 
panion work to the author’s THE INTERNATIONAL PROTECTION OF 
INDUSTRIAL Property, published in 1930. 

Mr. Ladas’ work is one of those that is entitled to the designation 
“monumental.” Even a casual inspection gives a reader a feeling of 
satisfaction in knowing that so much material from such diverse 
sources has at last been gathered together and compressed so sys- 
tematically between two (or in this case four) covers. A complete 
reading fully confirms this impression. Works of this scope and 
thoroughness are attempted all too seldom, particularly in this coun- 
try. Any person having an opportunity to look at the volumes is 
apt to make a mental note that such books are available, if, and when, 
he has a need to consider such material. The latter statement is 
made advisedly because the major portion of the books is concerned 
with material, the bulk of which, while of interest to every lawyer, 
is not apt to be profitably useful to many. But the five years Mr. 
Ladas spent in producing this work should not go unrewarded, and 
it is to be hoped, therefore, that his “interest of substance” will not 
go unappreciated. 

The “interests” of the author are treated early in the work and 
serve as an introduction to a brief description of the contents of 
the books which are divided into an Introduction and Five Parts. 


In the introduction, the nature and theory of an author’s rights, 
and a history of their origination, is briefly discussed. After con- 
sidering briefly the nature of an author’s right, the Anglo-American 
and French theory of copyright, as well as more recent theories, the 
author suggests that the nature of an author’s right is more clearly 
perceived if analyzed pragmatically, and that a true analysis must 
proceed from those interests claimed by an author which are recog- 
nized and secured by the state. Such rights have two elements: 
(1) An “interest of personality” or “moral right” in his work, where- 
by the author is not disturbed in the expression of his thoughts and 
emotions, is permitted to decide when and how his work is to be 
published, to prohibit its alteration, and to claim the paternity of 
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the work; (2) An “interest in substance” whereby the economic 
value of his creation is not interfered with. This conception governs 
the author’s study of international protection of authors’ rights, and 
which conception he states is the tendency of modern copyright 
legislation. 

This is followed bv a discussion of protection of foreign authors 
prior to The International Copyright Union of 1886. 

The first and second of the five parts of the book deal with The 
International Copyright Union, its origin and history including the 
conferences before and after 1886, its membership and territory, the 
persons entitled to the benefit of the protection, the works protected 
thereby, the duration of the copyright, the rights of translation, per- 
forming rights, rights involving musical instruments, radio broadcast- 
ing, newspapers and periodicals, fair uses, and remedies. Since the 
United States is not a member of the Union, interest in this portion of 
the work to most lawyers will be more or less academic. But since 
there has been a movement for the last fifty years for accession to the 
Union, and in 1935 the movement progressed so far as to receive 
favorable action by the U. S. Senate, Mr. Ladas’ work will un- 
doubtedly be of great value in further consideration of the accession 
to the Union by this country. 

The author discusses briefly the history of legislation proposing 
accession to the Union, and the amendments to our law that are 
necessary for the nurpose of accession. He discusses the conflict of 
interest between the “producers” and the “users or consumers” of 
literary property. The princinal objections to accession in the past 
have come from the “users” and are based on the fact that our 
law would have to he modified so that acquisition of copyright would 
not depend upon: (1) copyright notice. (2) the registration of the 
copv. (3) the deposit of the work, or (4) manufacture of works in 
the English language in the United States. But recently some “pro- 
ducers of literarv propertv” have obiected to accession partiallv on the 
ground of discrimination by .certain European countries. Tf both 
“producers” and “users” object it does not seem likely that legisla- 
tion will bring this countrv into the Union in the near future, irre- 
spective of the arguments that are made as to the lack of soundness 
in the objections. 

Mr. Ladas’ view of the conflict is not merelv a statement of the 
problems involved, but is practically a brief in favor of accession to 
the Union. He concludes that no interest should be adverse to ac- 
cession and speaks of opponents as “enemies” and refers to the ob- 
jection by The Authors’ League of America as “disconcerting.” But 
keeping in mind that his opinion as to the advisability of accession 
to the Union is biased. his discussion of accession is very helpful in 
obtaining a concise picture of the issues involved in a revision of 
our Copyright Law, and there are few who will deny that revisions 
in at least some respects are desirable. 


The third part of the hook deals with Inter-American Copyright 
Conventions. Although this country is a party to the Pan American 
Conventions of 1902 and 1910, there has been a general lack of 
ratification by the American countries which has made our relations 
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under these conventions more or less isolated instances of treaty 
relations, rather than as a part of international copyright protection. 

The fourth part of the book deals with copyright law in the United 
States and is supplemented by a section on international relations 
under the various proclamations and biparty and multiparties treaties. 
The later portion is of particular value, especially the discussion of 
our relations with the individual countries. The portion dealing 
with the purely domestic aspects of copyright law, is a relatively 
minor portion of the work (about 150 pages). The treatment is 
brief and while relatively complete, apparently it does not purport to 
be an exhaustive consideration of this phase of the subject. This 
portion of the work is most apt to be of value and interest to the 
average practitioner, and would no doubt reach a greater number of 
readers if it were available apart from the extended consideration of 
the international aspects of copyright law. That the treatment in 
this portion is not superficial, however, is gained from the fact that 
about 400 cases in the United States courts are cited as compared 
with 500 cases cited in Amdur’s exhaustive book on U. S. copyright, 
which is the only other recent book on this phase of copyright. 

The fifth portion contains a summary of the copyright law of all 
of the principal foreign countries. 

The books contain an appendix with the Act of The International 
Copyright Union, and annexed acts. These are printed in the 
original French text and English translation in parallel columns. 
Also included are the original texts and translations of the first Pan 
American convention and English text of the subsequent conventions, 
the United States Copyright Act of 1909 and amendments thereto, 
a bibliography containing primarily works subsequent to 1910 and 
significant prior works, in which the author states that the list does 
not omit any important work published subsequent to 1910. Each 
work is accompanied by a note explaining the nature of the work. 

An index is included as well as a table of cases in the United 
States and foreign countries in which the cases are grouped accord- 
ing to countries. 

The price of the books is very moderate considering their size and 


scope. LeLanp L. CHAPMAN. 
New York, N. Y. 


VINEGARROON. The Saga of Judge Roy Bean, “The Law West of 
the Pecos.” By Ruel McDaniel. Kingsport, Tennessee: South- 
ern Publishers. 1936. 143 pp. Price $1.00. 


THe OtTHer HAtF oF Otp New Orteans. Edited by E. Merton 
Coulter. Baton Rouge, Louisiana: Louisiana State University 
Press. 1939. 108 pp. Price $2.00. 


YANKEES IN Court. By Austin H. Kerin. Brattleboro, Vermont: 
Stephen Days Press. 1937. 62 pp. Price $1.00. 


This reviewer has enjoyed some delightful hours and a good many 
chuckles with these three books, so suitable for gifts to our brothers— 
and sisters, too—of the law! Each is much unlike the other two 
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except the fact that all three deal with lawyers, courts, and to some 
extent with the law. Also, the central characters in YANKEES IN 
Court and in VINEGARROON are salty, original characters. These 
three books might be termed “light literature” of the law. 

Members of the Bar who are personally acquainted with United 
States District Judge Howe love him. Neither he nor Judge Roy 
Bean are milk-fed men. YANKEES IN CouRT is a compilation of 
stories which originated in Judge Howe’s court and the reporter of 
the stories is the clerk of that court, who solemnly assures us that 
the tales in the book are “true tales.” No one could read these 
stories without amusement and seeing in imagination Judge Howe 
being equally amused. 

Professor Coulter of the University of Georgia has performed 
useful work in bringing to the attention of present-day lawyers from 
the musty pages of the New Orleans Picayune of 1840 to 1842 a 
number of stories which originated in the Recorder’s Court of the 
Second Municipality in that City, New Orleans, then being divided 
into three separate municipalities. At that time the City of New 
Orleans was popularly believed to be the Sodom and Gomorrah of 
America, the sink of iniquity. The recorder in whose court the 
reported incidents occurred was Judge Baldwin but it is not known 
as a certainty who was the newspaper reporter who prepared the 
stories for the columns of the Picayune. These stories are highly 
original, some being amusing and others tragic. A number of them 
concern sailors and river boatmen who had imbibed too much and 
some concern women of easy virtue whose activities became too 
flagrant to be ignored by the law. 


VINEGARROON is the story of a character who established himself 
as “The Law West of the Pecos,” and a rough and ready sort of 
law it was, too. That part of the State of Texas had no law officers 
around 1879 and for a number of years thereafter. Bean was a 
saloon keeper in that section during the days of Billy the Kid and 
other rough frontier characters. It was necessary for the success of 
the saloon activities that there be a measure of law and order so 
Judge Bean assumed the authority to enforce peace and some sort 
of order. No one seemed inclined to dispute his jurisdiction when 
it became known that he was exceedingly quick on the draw and an 
unerring marksman. It appears to have been of no consequence 
that prisoners were sentenced to hard labor on the property of Judge 
Bean who was an actual character of the Southwest. Mr. McDaniel 
has told the story in an interesting manner. 

I heartily commend these three books to all lawyers to take with 
them on their vacation this coming summer for reading at the end 
of their days of search for the elusive trout. O. R. McGutre. 

Arlington, Va. 
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Book NOTE 


HANDBOOK OF AMERICAN CONSTITUTIONAL Law. By Henry Rott- 
schaefer. St. Paul: West Publishing Company. 1939. pp. 
xxxv+982. Price $5.00. 


In producing a worthy addition to the Hornbook series Professor 
Rottschaefer has given us a systematic exposition of “certain general 
principles that have been incorporated into every one of the con- 
stitutions of our system, and of the leading doctrines and prin- 
ciples that have been developed in the course of the judicial con- 
struction of the Federal Constitution.” As he tells us in the 
preface, the treatment is analytical rather than historical. The Fed- 
eral CoNSTITUTION and its amendments are set out in full at the 
beginning. A discussion of the theory and practice of our constitu- 
tional Federal system, in the first five chapters, lays the groundwork 
for what follows. Powers of Congress are given six chapters (two 
are on the commerce clause); the amending process, the executive, 
and the Federal judiciary account for one chapter each; two chapters 
are devoted to the Fourteenth Amendment and due process; and one 
chapter each is assigned to the contract clause, state taxing power, 
eminent domain, civil and political rights, the constitutional aspects 
of criminal law, and limitations upon civil and administrative pro- 
cedure. More readable though it could be, the style is straightfor- 
ward and unadorned, achieving an economy that is desirable for the 
author’s designs. There is an excellent bibliography of periodical 
literature, a table of the some 3,000 cases cited, and a very useful 
index of forty pages. The book should prove a valuable companion 
piece to the student’s casebook. Although, of all legal subjects, 
constitutional law probably lends itself least to analytical and most 
to historical treatment, limitations of space and of purpose make 
Professor Rottschaefer’s handling understandable. Published after 
the initial NLRB cases and Erie v. Tompkins, the preface adverts to 
doctrines and principles “being currently reinterpreted in what the 
future is certain to appraise as epoch-making decisions.” Risk-laden 
though it may be to put the rules of constitutional law in cold print 
nowadays, recent eruptions and rumblings in the tax immunity and 
other fields do not catch Professor Rottschaefer unawares. 


D. O. 
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a_—S SS See aera 7-598 
Judicial Interpretation ....... 7-157, 172 
Review of Administrative 
re -198 
WOO cinuncadinescvanee’ 7-161 
Legislative Policy ..c.scccccces 7-175 
Model Statute Defining a Fair 
Value for Rate Determination 7-475 
Separabslity Clause ....20000.. 7-201 
LEGISLATIVE POLICIES 
Legislative Techniques Safeguard- 
ing against Judicial Misinter- 
Per ae 7-157 
MOTOR CARRIERS (See also 
Interstate Commerce and Inter- 
state Commerce Commission) 
Certificates of public convenience 
rer ere 7-18 
Compulsory inspection by local 
OMe no scacs or enbbenecsate Sate 7-262 





—— 
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884 


503 
192 
158 
174 
175 


598 
172 


198 
161 
175 


75 
201 


157 


-18 
262 
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MOTOR CARRIERS—continued 
Jurisdiction of courts to determine 
whether motor carrier liable for 
not conforming to published 
OS ee 
Regulation of Size, Weight or 
Snr ee ae 
Safety Regulations ......<ccccce 
State TeeAOh «0.00 ccvcccccece 


MUNICIPAL CORPORA- 
TIONS (See also Government 
Corporations ) 

Acquisition of Land Outside 
Boundaries for Electric Plant . 
Privately Owned 

NII. <bicuedcsusvavecveses 
MII i oca'g perereiavk i. a a/sra aioe 


————— and _ control over 
freedom of speech and assembly, 
the FIGGUE CORE occ ciccesenvccs 

Compulsory inspection of motor 
MEMEO gcc cnoeccntsanceose: 

Control of handbill distribution .. 

Delegation of rate making func- 
rr ere 

je ee nen Ae ee 

I oo cords es Sera ale Selena 

Group health system for em- 
EP ere rnc 

JurieGsetion 00 OE ...0020000s000 

Legislative control over bonds . 

Municipal affairs, group health .. 

DE occin 8: tocibceesnassannwees 

Public utility rate regulation and 
Te JO. FE ovccsccccneee 

Rate regulation of public utilities 

Regulation of Business Hours of 
DOO ois ccsiescssece 

State finance commission ....... 

privilege tax and due proc- 








Regulation of Municipally 
Owned Electric Utilities ..... 
Tort liability for WPA workers 
WPA workers, tort liability .... 
MUNICIPAL LAW (See Mu- 
nicipal Corporations) 
MUNICIPAL ORDINANCES 
(See Municipal Corporations) 
NATIONAL LABOR RELA- 
TIONS ACT (See also La- 
bor Relations Regulation and 
National Labor Relations 
Board) 

Application of Federal act to in- 
trastate activities affecting in- 
CEPSTRRE COTMMMETOE 56 o:o0.c0 0050 

Interstate commerce as a basis for 
application of Act to contract 
IED oiecccciersccess 


7-545 


7-21 
7-12 
7-1 


7-1028 


NATIONAL LABOR RELA- 


TIONS ACT—continued 
Proof of Cause for Discrimination 7-800 
Discrimination, Board’s 


Statement of Doctrine er 7-806 
SESS, Vv i - 

dentiary Principles in Action . 7-807 
—_—__——_., Reli- 

ance on Background "of Dis- 

CEE, cndumisoramecconweces 7-811 
——— Under 

PE: cicivsanin nnigeanecwemmaae aah 7-797 
Propriety of Basing Findings 

pan Beliefs of Trial Exam- 

POR nee oa ee 7-816 
Unlawful CEN og cccwcacccaccc 7-*880 
NATIONAL LABOR RELA- 

TIONS BOARD (See also 

Labor Relations Regulation and 

National Labor Relations Act) 

Cease and desist orders ........ 7-122 
Jurisdiction of unfair labor prac- 

NE Sc dncincesesesvanesesane 7-122 
———_——— Over newspapers . 7-122 
Labor regudations .....000se000- 7-122 

NEWSPAPERS (See National 

Labor Relations Act and Na- 

tional Labor Relations Board) 

NEW YORK PORT AU- 

THORITY 
Federal tax on income of em- 

CNN co ccnaelnceseumeswioeds 7-128 

OFFICERS, 
Reserve Corps, incompatible of- 
OI, ona nares naat aus once 7-886 
PAROCHIAL SCHOOLS (See 
Constitutional Law and Public 
Purpose) 
PATENTS 
WIR. Goss.nvawncodscaeess 7-425 
Assigned to United States ...... 7-249 
ee ee reer ee 7-268 
ee 7-426 
Interrogatories in patent practice 

ree ee eee 7-428, 548 
EE EET 7-272 
Pleading and practice in courts, 

GUETTORADOTIES 6ooccccccees 428, 548 
Presumption arising from grant 

of concession of priority in in- 

terference before grant ....... 7-426 
Printed matter as _ patentable 

article within the statute ...... 7-272 
Repair and reconstruction as in- 

SE 7-268 
Restrictions on Use of Patented 

IE kc ccaruwcaceaparants 7-*657, 675 
ROE, vnc cicesnsncreouses 7-1032 
Sufficiency of disclosure ........ 7-1032 
United States as assignee ....... 7-249 





Bold face numbers—leading articles, asterisks—editorials; 
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italics—attorney general’s opinion. 


PATENT S—continued 
United States patent issued on 
— filed copending applica- 


PROCEDURE (See Administra- 
ae eee 
PSYCHIATRY 
Sr rrr 
PUBLIC LAW (See also Con- 
stitutional Law and _ specific 
topics) 


Declaratory Judgments ......... 
PUBLIC UTILITIES 
Certificates of Public Conven- 
ience and Necessity for Motor 
err cr rree 
Judicial review of rate orders ... 
Negotiations with TVA 





Rate proceedings, definition of 
gg ee 

regulation by municipal 
COMI, bs os 00secdwase vce 


Rates and rate fixing .......... 
State Regulation of Municipally 


Owned Electric Utilities ..... 
Statutory Definition of Fair 
a a ee 
TVA, legal aspects ............ 


ROBINSON PATMAN ACT 
(See also Trade Regulation) 

Violation of Brokerage provision 
SCHOOLS AND COLLEGES 

Right of negro to attend state 


university law school ..:..... 
STATES 
Birth control legislation ........ 


Federal income tax on state cor- 
porate employee ............. 
Incorporation by reference 
Federal regulations 
Interference by TVA .......... 
Regulation of Interstate Motor 
Carriers 


———— Municipally 
Owned Utilities «0... cccccccess 
Tariff Barriers and Intoxicating 

Liquors since Repeal ......... 
Taxation of Federal employee’s 
SNE ccarunnndocnncemnnenaaces 
Tax on imported automobiles ... 
Wages and hours regulation .... 

STATUTES (See also Legislation 

and names of specific Acts) 


Model Statute Defining Fair 

Value in Rate Proceedings 
TAXATION 

District of Columbia business 
ae ee 

Double Domicile .........2.200. 

Federal income tax on state cor- 
porate employee ............. 


7-425 
7-110 
7-31 


7-*514 


7-910 


7-557 


7-475 


TAXATION—continued 
Immunity of Federal employee’s 





light face numbers—recent cases; 


EE 56-55 bic ves kndtss ceases 7-904 
Income tax, deductions ......... 7-906 
and prop- 

NR TRIE ec sere cc a teleasa 7-430 
Inter-governmental immunities .. 7-128 
Local taxation by one municipal 

corporation for the benefit of 

GE ae eentuisa neces newnass -126 
New York Port Authority, Fed- 

eral tax on employee ......... 128 
States, immunity of Federal em- 

WENGE OS MIIIED 6 cccscascnsesa 7-904 
Tax on caravans, automobiles 

transported into the state on 

own wheels for resale ........ 7-275 

distilled spirits and fraud 

on the United States ......... 7-676 

TENNESSEE VALLEY AU- 

THORITY 
Analysis of the Program ....... 7-993 
Congressional Investigation .... 7-991 
Constitutionality ............ 7-983, 993 
8 OE SE en 7-983 
Negotiations with Private Util- 

RS Rte per annie 7-1009 
Rights of Electric Companies Af- 

Oe Re eee rere 7-983 
SN IG oars cm meraconiecines 7-1004 


TESTIMONY (See Evidence) 


TRADE MARKS AND 
TRADE NAMES (See 
Trade Regulation) 


TRADE REGULATION (See 
also Administrative Law, Con- 
stitutional Law, Federal Trade 


Commission and Municipal 
Corporations ) 
Advertising control by Federal 


Alcohol Administration ...... 
Authority of FAA to suspend or 
revoke permits 
Federal Alcohol 


Administration 


and unfair competition and un- 
lawful practice 
Federal Trade Commission ..... 
Interlocking Directorates, Federal 
Alcohol Administration ...... 
Jurisdiction of state courts to con- 


sider Federal anti-trust acts 
RI eiccnasiemasaeacncs 
Labeling Regulation by Federal 
Alcohol Administration ...... 
Legislative, Administrative and 


Procedural Changes Suggested 
in Federal Alcohol Administra- 
tion Act 


7-959 
7-849 
7-844 
7-858 
7-908 
7-975 


7-677 
7-949 
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TRADE REGULATION—continued 


TRADE REGULATION—continued 


Misrepresentation of Business 
Status as an Unfair Method of 


CD, oii nehuxanccasawns 7-*391 
—————— origin of 
MEE osstcchccetssniasssnacnn 7-908 


Protection against misappropria- 
tion of intangible business in- 
I ake deci ennccseeses 7-*868 
of intangible business 
OID os knw ccsaeeiensassaees 7-*868 


, common law ....... 7-*871 

, Federal statutes .... 7-*873 

, limitations ......... 7-*874 

, requirements ....... 7-*875 
Registration of trade marks under 

Act of 1920 


Robinson Patman Act and viola- 
tion of brokerage provision ... 7-910 


Secondary meaning of trade 
marks and trade names ....... 7-550 
Ue MEN 5.50 sac se re cenainen 7-677 


Unfair competition as to second- 
ary meaning of trade marks .. 7-550 





Unfair Methods of Competition, 
Misrepresentation of Business 





Re oe 7-*391 
Trade Practices, Federal 
Alcohol Administration ...... 7-966 

UNITED STATES (See also 
Constitutional Law, Taxation, 
and specific topics) 
As assignee of patents .......... 7-249 
Contracts between United States 
and corporation partly con- 
trolled by congressman ...... 7-108 
Federal income tax on state corpo- 
nae 7-128 
Immunity of Federal corporations 7-902 
Inland Waterways Corporation 
and civil service laws ........ 7-1022 
Liability of government corpora- 
2 EE OES 7-259 
Right of Employee against Arbi- 
trary DUSERAIBS ..nccccccscse -212 
State taxation of Federal em- 
SEI Oe - 
VETERANS 
War Risk Insurance and Incon- 
See COE oc cecccccccccss -279 


WITNESSES (See Evidence) 
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